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THE  HINDU  LA.-W 

OF 

MARRIAGE   AND  STRIDHAN. 
LECTURE  I. 

IHTBODnCTOBT  BBHABKS. 

Remuki  on  Hinda  liw  guuraU; — What  ia  Rioda  law — Ralm  of  civil  conduct  not 
distingnithed  from  leligiDHt  oidmuisei — Tbe  Dhamia  SoMtra  and  its  three 
drrisiODi — Nature  ol  the  aatbority  on  which  Hindu  law  vaa  originally  baaed — 
The  uatan  of  the  Snrilit  Conatitation  of  Hioda  coorta— Oroirth  of  Hinda 
law — Different  aohools  of  Hindn  law — Sanreee  of  the  Hindu  law — Orif(inal 
autboiitiea — Cnatom — Judicial  deciaiona — Who  are  governed  by  the  Hinda 
law — Bow  tar  Hindu  law  appliea  to  penona  other  than  Hindu — The  iiutitatioa 
of  Harriage— Primitive  notione  regarding  the  reluion  of  tbe  sexea— Origin 
of  the  inatiCatiou  of  marriage — Different  fonoB  ot  tbe  ecDJagal  relaCiOD — 
Polyandry— Poljgamy— Monogamy— Marriage  by  capture  —  Harriage  in 
Hinda  law  a  aacrament — Different  forma  ot  marriage  in  Hindu  aociety— 
ScantJDeaa  of  caae-law  on  the  subject  of  marriage— StnAan— Plan  ot  the 

The  aubject  of  the  present  coiirse  of  lectvires  being  the  Kemariu  on 
Hindu  law  of  Majriage  and  Stridkan,  a  few  words  touching  geoenUiy. 
tbe  nature  of  Hindu  law  generally  may  not  be  deemed 
here  quite  out  of  place. 

The  questionfl  that  arise  for  consideration  under  this  head 
are : — What  is  Hindu  law  ?  What  are  the  sources  of  that 
law  ?  Who  are  governed  by  it  ? 

While  many  would  deem  it  idle  to  discuss  the  £iBt  oi  the  What  ia  Hiudt 
above  questions,  there  are  some  among  scholars  and  lawyers 
who  are  disposed  to  think  that  it  is  impossible  to  regain 
from  asking,  "  Has  such  a  thing  as  '  Hindu  la/w'  at  any 
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2  INTHODUCTOEY   ItEMARKS. 

Lecture  I.  time  Gxidted  in  the  world  ?  or  is  it  tliat  '  Eindu  law'  is 
a  mere  phantom  of  the  brain  imagined  by  Sanskritists 
without  law,  and  lawyers  without  Sanskrit  ? "  * 

The  fact  is,  that  though  the  Hindus  have,  from  time 
immemorial,  been  governed  by  laws,  their  law,  until  the 
accesaion  of  the  British  role,  was  not  law  in  the  sense  in 
which  the  term  is  used  by  English  jurists. 
ituiu  Df  uivil  In  the  first  place,  the  distinction  dmwn  by  modem 
iibtiiiguiBhed  jurists  between  municipa!  or  positive  law  and  moral  law, 
ucJininceB.  is  not  observed  in  Hindu  jurisprudence.  The  whole  body 
of  rules  regulating  the  life  of  a  Hindu,  in  relation  to  civil 
conduct  as  well  as  to  the  performance  of  religious  eeremo- 
iiie  Dharvta  nies,  IS  ittcludcd  under  the  general  name  of  Dharma  SastTu, 
three  diiumu.  or  religious  Ordinances ;  and  though  in  some  Smritis, 
as  in  the  Institutes  of  Yajnavalkya,  the  Dharma  Sastra  is 
divided  into  three  sections,  relating,  respectively,  to  Adia/ra, 
or  ritual,  Yyavahara,  or  jurisprudence,  and  PTUyaschitta, 
or  expiation,  no  such  clear  division  is  to  be  found  in  the 
Code  of  Manu,  the  highest  authority  on  the  subject  Nor 
does  the  division  between  Vyavabara  and  Ackara  coincide 
wiih  that  between  law  and  religion.  Thus,  the  law  relating 
to  marriage — an  important  branch  of  every  system  of 
jurisprudence — is  contained,  not  in  the  chapter  on  Yyava- 
hara, but  in  the  part  treating  of  Achara.  Indeed,  the 
distinction  between  law  and  religion  is  so  completely  over- 
looked, that  Manu,  in  more  instances  than  one,  provides 
purely  religious  sanctions  to  enforce  obedience  to  rules 
relating  to  civil  rights.  Thus,  when  laying  down  the  law 
of  inheritance,  he  ordains  that  they  who  divide  among 

Imhii-trrf^f  liv  Um  ITigli  Court 
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iJtemaelves  certain  articles  belonging  to  tlio  women  of  tl»o  LRrrrRK  r, 
family,  or  Delect  to  maintain  certain  pemons  excluded 
firom  inheritance,  fall  deep  into  sin.* 

tt  is  true  that,  in  a  later  work,  the  Dayabh^a,  the 
difltinetiou  between  moral  and  \^aX  injunctions  is  once 
introdnced ;'  but  Jimutavahona,  in  another  place  in  the 
very  same  chapter,  admits  as  legally  binding  a  certain  rule 
which  threatens  violation  with  no  other  penalty  than  con- 
Bignment  to  a  region  of  torments  in  the  next  world.' 

In  the  second  place,  the  notion  that  every  law  is  a  com-  satare  ot  tiia 
mand  of  ihe  sovereign,  so  fiiUy  developed  in  the  analysis  ntiicii  Hmi|>i 
of  Austin,  was  never  associated  with  the  Hindu's  ideaofiiaUy  baaed. 
law.  The  Hindu  regards  bis  laws  as  commands,  not  of 
any  political  sovereign,  but  of  the  Supreme  Buler  of  the 
Universe  * — commands  which  every  political  sovereign  is 
most  impers^vely  enjoined  to  obey.*  As  obedience  to  the 
law  implied  only  obedience  to  the  divine  will,  it  never 
wounded  the  pride  of  the  most  absolute  despot ;  and  the 
thought  never  entered  the  mind  of  a  Hindu  king  that  he 
could,  if  he  chose,  alter  or  abrogate  any  of  the  existing  laws. 
The  highest  possible  ambition  of  every  Hindu  ruler  was  to 
govern  acccKrding  to  primeval  law ;  and  the  most  perfect 
type  of  administrative  ability,  which  the  imagination  of 
the  Hindu  poet  could  conceive,  was  ihe  power  to  lead  the 
subjects,  without  the  least  deviation,  in  the  beaten  track 
marked  out  by  Manu.^  When  the  government  of  the 
country  passed  to  the  hands  of  the  Mahomedans,  the  new 
rulers,  from  indolence  or  avarice,  were  satisfied  with  im- 
posing the  Jezia,  and  they  reirained  from  interfering  with 

'  Vt.  IX.  200-203.  '  See  Maim,  I,  68. 

•  Ch.  II.  28-30.  *  See  Ibid,  Till,  8. 

>  Ibid,  23,  21.  <  BoffhnriuisB,  I.  IT. 
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Lbctdbe  I.  the  civil  laws  of  the  Hindus.  The  Mahomedan  govem- 
meni,  like  most  other  Asiatic  govenunents,  was,  as  Sir  H- 
Maine  observes/  a  tax-taking  and  not  a  law-making  govern- 
ment; and  thus,  notwithstanding  the  mighty  political 
revolution  which  it  effected  in  India,  the  Hindu's  idea  of 
law,  and  the  rules  which  regulated  his  domestic  life, 
remuned  unchanged. 
The  nature  of  We  must  Dot  suppose  that  any  of  the  so-called  codes, 
such  as  those  ascribed  to  Maiiu  and  Yajnavalkya,  though 
they  embody  many  of  the  prevailing  practices  of  the  times, 
ever  represented  the  entire  body  of  laws  actually  obtain- 
ing in  the  Hindu  community,  or  was  meant  to  be  enforced 
as  the  positive  law  of  that  community.  The  researches  of 
modem  scholars  have  shown  that  most  of  these  codes  or 
Smritia,  in  their  present  form,  are  metrical  redactions  of 
certain  older  compilations  called  Sviras,  and  that  the  older 
Smriiis  and  the  originals  of  the  rest  are  not  codes,  but 
simply  manuals  for  the  instructitm  of  the  students  of  the 
Oharanas  or  schools.*  Moreover,  the  importance  assigned 
to  custom  in  the  Sttiriiie^  amply  proves  that,  besides  the 
rules  laid  down  in  those  writings,  there  has  always  been 
a  large  body  of  customary  laws  in  full  force  among  the 
Hindus. 

rinntiiiition  of     The  peculiar  constitution  of  the  machinery  for  iha  ad- 

lliiidu  couiU. 

mmistration   of  justice   in   former   times,   also  helped   to 

make   Hindu   law  a  law  of  conscience  and  right  feeling, 

free   from  the   interference   of   temporal  power.     Of  the 

several  grades  of  courts,  the  tribunal  of  first  instance  and 

'  Euly  HlBtoiy  of  Iiutiiniticmi,  p.  384. 

*  West  and  Buhler's  Digest  of  Hiodn  Lair,  Intiod..  pp.  xz— xxri. 
'See  Mann,  I,  lOS;  Till,  ;:  ;  YajnnTAlhfh.  1.  7;  BrihuspntJ.  cited  ia 
Colelirooke's  Digrat.  Bk.  I,  (Ti,  II,  78. 
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two  successive  courts  of  appeal  were  courts  of  arbitration  Lbctose  I, 
and  not  constituted  courta  of  law ;  so  that  litigation  very 
often  came  to  a  close  before  coming  to  the  king  or  his  chief 
judge.' 

The  influence  of  these  peculiarities  in  the  nature  of  Growth  of 
Hindu  law  on  the  gradoal  development  of  that  law,  has 
been  most  remarkable.  While  on  ihe  one  band,  the  belief  . 
in  its  emanation  from  the  Deity  made  it  in  theoiy  abso- 
lutely unalterable  by  any  temporal  power,  on  the  other 
hand,  the  very  absence  of  temporal  sanctions  in  the  major- 
ity of  cases,  and  the  feebleness  of  its  connection  with  tem- 
poral authority,  rendered  it  practically  a  system  most 
readily  adaptable  to  the  varying  wants  of  society.  Now, 
the  changes  whif^  have  taken  place  in  the  course  of  time, 
both  in  the  internal  structure  and  the  external  surround- 
ings of  Hindu  soiuety,  must  have  continually  presented 
motives  for  deviating  from  the  rules  laid  down  tn  the 
primeval  code — motives  which  could  be  but  insufficiently 
counteracted  by  the  spiritual  sanctions  by  which  most  of 
those  rules  were  enforced.  This  led  to  innovation;  and 
what  was  excused  as  necessary  or  desirable  innovation 
in  one  generation,  came  to  be  revered  as  custom  in  the 
next ;  and  thus  have  been  brought  about,  slowly  but 
steadily,  those  numerous  and  important  changes  in  the 
Hindu  law,  which  may  be  seen  at  a  glance  by  comparing 
the  prevailing  practices  of  the  Hindus  with  those 
enjoined  or  reprobated  in  the  Institutes  of  Hanu  or 
any  other  ancient  sage.  Instances  might  be  mnltiplied 
in    which  practices    prohibited    by    Manu    have   become 

'  Macnagibt^n's  niodn  Law,  pp.  323,  334  (Tmnelotion  of  the  Hitab- 

Ehaia)  ;  1  Stmngs,  fp,  :<2I— 333. 
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Lkctubb  I.  prevalent,  whilst  others  allowable  in  his  time  have  be- 
come not  only  obsolete,    but  actually  repugnant  to  tiie 
feelings  of  the  people.' 
Different  To  this  mode    of  development    of  the  Hindu  law  by 

iiiuduUw.  Uie  displacement  of  old  and  obsolete  rules  by  growing 
osi^ee,  the  interpretation  of  texts  1^  commentatoFs' has 
served  as  an  important  auxiliary.  Each  commentator, 
under  the  guise  of  interpretation,  often  moulded  the 
ancient  texts  according  to  his  own  views  (^  justice 
or  expediency.  And  as  the  authority  of  each  commen- 
tator was  received  in  some  places,  and  rejected  in  others, 
there  arose  what  have  been  styled  the  different  schools 
of  Hindu  law.  They  are  five  in  number,  viz.,  the 
Benares,  Mithila,  Bengal,  Dravida,  and  Maharashtra 
schools.* 

I  ought  in  this  place  to  notice  an  objection  rused 
by  seme  eminent  scholars  and  lawyers*  against  the 
assumption  of  the  existence  of  different  schools  of  Hin- 
du law.  The  term  'School'  was,  I  believe,  first  used 
by  Coiebrooke  with  reference  to  the  diversity  of  doctrine 
prevailing  in  different  ports  of  India  on  points  of  law.* 
Some  mtics  then  took  exception  to  the  appropriate- 
neaa  of  the  term,  but  Coiebrooke  himself  answered 
his  critics.^  and  the  expression  '  Schools  of  law '  has 
since  become  current  in  Anglo-Indian  law  literature. 
The  present  objection  reUtes  not  to  the  proiMiety  of  the 

■  See,  for  iustanoe,  Hut  q,  IV,  1i>,  80;  X,  117;  and  tfae  Qeueml  Note 
to  fifann  in  Sir  W.  Jone«'s  tnuulation. 

*  I  Stronge'i  Hinda  Lav,  pp.  :-<l.'' — 319. 

1  BoincU  mud  Nelnm.  Sec  A  View  of  the  Hindu  Law,  be,  bj-  the 
Utter,  pp.  20,  21. 

*  1  Stnuge,  p.  ^16.  '  1  Strange,  p.  319. 
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name,  but  to  the  reality  of  the  thing  nanied.  Now  it  is  Lectubg  I. 
not  denied  that  different  commentaries  on  Hindu  law  are 
followed  in  different  parts  of  India,  and  that  they  differ 
fmta  one  another  in  point  of  doctrine  in  some  reelects ; 
but  these  differences  are  not  adnutted  to  be  numerous,  and 
it  is  ui^ed  that  the  idea  of  schools  of  law  is  foreign  to 
Hindu  lawyers.  Whether  the  diversity  of  doctrine  in 
different  parts  of  India  is  so  considerable  as  to  justify  the 
use  of  the  phraseology  in  question,  I  need  not  here  pause  to 
consider,  as  I  shall  have  ample  occasion  hereafter  to  point  out 
the  nature  and  extent  of  such  diversity,  in  connection  with 
&e  law  on  the  subject  of  stridkan.  For  the  present,  it  will 
be  sufiieient  to  say  that  two  well-known  writers  on  Hindu 
law,  Srikrishaa  Tarkalankar  and  Mitramisra,  evidently 
rect^nize  the  existence  of  different  schools  of  law  when  th^ 
speak  of  the  doctrine  of  the  Mithila  lawyers,  the  doctrine  , 
of  the  Eastern  lawyers,  and  that  of  the  Southern  law- 
yeis.'  The  espressiou  schools  of  law  is  not,  therefore, 
altogether  foreign  to  Hindu  law  ;  and  as  it  represents  a  real 
distinction,  it  may  conveniently  be  retained. 

There  is  one  other  point  in  connection  with  the  schools 
of  Hindu  law  which  deserves  notice,  namely,  the  deter- 
mination of  their  geographical  limits.  Baboo  Frasanna 
Kumar  Tagore  has  annexed  to  his  translation  of  the  Vivada 
Chintamuii  a  map  of  ancient  Mithila,  but  it  is  not  easy  to 
say  that  the  Mithila  school  does  not  extend  beyond  the 
boundaries  of  aninent  Mithila.  Mr.  Morley  observes,  that 
it  would  be  almost  impossible  to  define  wiUi  accuracy  the 
limits  of  these  several  schools,  though    he  has  roughly 

'  Dayakrnnjo  SftDgrohQ,  CL.  VH  ;  Tiramitrodoja,  2  W.  &  B.,  101. 


.abyG00»:^Ic 


8  INTRODDCTOET  REMARKS. 

Lecture  I.   indicated   these   limits   to    some     extent.'     Tlie    question, 
whether  any  particular  locality  falls  within  the  limits  of  a 
particular  school,  will,  in  every  case,  have  to  be  determined 
by  evidence  showing  what  authorities  are  mainly   followed  . 
in  that  locidity. 

It  will  be  seen  from  the  foregoing  observations  that 
the  Hindu  law  ia  a  body  of  rules  intimately  mixed  up 
with  religion,  and  it  was  originally  administered  for  the  most 
part  by  private  tribunals.  The  system  was  highly  elastic, 
and  bad  been  gradually  growing  by  the  assimilation  of 
new  usages  and  the  modification  of  ancient  text-law  under 
the  guise  of  interpretation,  when  its  spontaneous  growth 
was  suddenly  arrested  by  the  administration  of  the  country' 
passing  to  the  hands  of  the  English,  and  a  degree  of  rigi- 
dity was  given  to  it  which  it  never  before  possessed. 
Snnrces  of  Um      I  now  come  to  Consider  the   sources  of  the  Hindu  law. 

Hindu  law, 

These,  according  to  Manu*  and  Tajnavalkya,^  are  the  Srvii 
or  the  Veda,  the  Smriti  or  the  codes  of  law,  and  approved 
usage.  A  more  practical  division  of  the  sources  of  the  Hindu 
law  at  ihe  present  day  would  be  that  into  the  following 
three  classes — the  original  authorities  consisting  of  the 
texts  and  the  commentaries,  custom,  and  judicial  decisions. 
Original  The  original  authorities  on  Hindu  law  are  the  Srutie, 

the  Smritis,  and  the  commentaries.  Every  Hindu  appeals 
to  the  Veda  as  the  ultimate  source  of  his  law  and  religion, 
though  it  may  be  said,  without  the  slightest  exaggeration, 
that  his  actual  practices  at  the  present  day  differ  from 
those  enjoined  in  the  Vedas  as  widely  as  the  language  he 
now  speaks  differs  from  the  langu^e  of  those  sacred 

'  Morley'B  Diecit.  Introdn..  pp.  olixiut — czcii. 
•11.13,  '1,7. 
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writings.     The   fact,  moreover,  that  legal  rules  are  given  in  Lmtorb  I. 

the   Vedas  only  incidentally  and  occasionally,'  must  have 

made  reference  to  them  on   questions  of  law   extremely 

inot»venient    Thus  the  Smritie  or  the  institatea  of  the 

sag^,  which  are  professed  to  be  based  on  the  Vedas,  gradually 

became*  the  sole  exponents  of  the  Vedic  anthority ;  imd 

though  by  a  rule  of  interpretation,*  if  the  St^I  and  the 

Smriti  differ  on  any  point,  the  former  is  to  prevail,  such 

differences  were  seldom,  if  ever,  discovered ;  and  in  course 

of  time,  the  institutes  came  to  be  regarded  as  infallible 

guides,  rendering  further  reference  to  tuaj  higher  source 

unnecessary.    But  if  the  veneration  in  which  the  Vedas 

are  held  at  the  present  day  is  only  theoretical,  the  deference 

shown  to  the   Smritis  is  almost   equally   so.     Numerous 

instances  may  be  given  in  which  practices  reprobated  by  the 

sages  have  become  common,  while  others  allowed  by  them 

have  become  actually  prohibited.    Thus,  to  give  one  instance 

out  of  many,  in  the  Institutes  of  Manu  there  is  a  clear 

prohibition  against  intermarriage  with  the  daughter  of  a 

maternal  unde,*  while  marriage  with  a  girl  of  an  inferior 

caste  is  allowed  ;*  and  yet,  at  the  present  day,  the  former 

practice  is  common  in  Southern  India,*  while   the  latter 

ia  r^arded  as  prohibited.*     However  strange  it  may  seem 

that  the  Hindu  should  profess  to  allow  a  body  of  rules, 

and  yet  observe  practices  widely  at  variance  with  them, 

and  howsoever  he  may  be  charged  with  inconsistency  for 

this  difference  between  his  creed  and  his  conduot,  the  fact 

'  1  Wert  Mid  Buhler'B  Digeat  of  Hindn  Law,  Introdn.,  p.  xxztiJ. 

*  8m  Uia  text  of  Vyua  cited  in  VidyBugar's  Widow  Hkniage,  4bh 
ed.,  p.  U.  '  III,  5.  *  III,  la,  13. 

'  2  Stnuige.  pp.  IM,  165. 

*  Qenenkl  fiaba  to  Sir^W,  Jonea't  Irgaulatioit  of  Hann. 
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LiCTDu  I.  of  this  difference  should  never  be  ignored  by  the  Courts ; 
and  they  ought  never  to  impose  upon  the  Hindu  people 
any  rule  of  law,  Bimply  because  it  finds  a  place  in  the 
Institutes  of  Manu  or  Yajnavalkya,  without  ascertaining 
whether  it  is  living  law  or  dead  letter.  This  has  been  very 
clearly  recognized  by  the  highest  judicial  authority.  The 
Judicial  Committee  observe : — "  The  duty,  therefore,  of  an 
European  Judge,  who  is  under  the  obligation  to  administer 
Hindoo  Law,  is  not  so  much  to  inquire  whether  a  disputed 
doctrine  is  foirly  deducible  from  the  earliest  authorities,  as 
to  ascertain  whether  it  has  been  received  by  the  particular 
School  which  governs  the  district  with  which  he  has  to 
deal,  and  has  there  been  sanctioned  by  usage.  For,  under 
the  Hindoo  system  of  law,  dear  proof  of  usage  will  out* 
weigh  the  written  text  of  the  law." ' 

It  is  the  commentaries,  therefore,  that  form  the  most  im- 
portant branch  of  the  original  authorities  on  Hindn  law. 
If  these  coDunentaries  had  been  sufficiently  precise  and 
exhaustive  on  all  important  points  of  law,  the  administra- 
tion of  Hindu  law  by  the  Anglo-Indian  Courts  would  have 
been  &r  more  satis&ctory  than  it  is.  Whilst  every  one 
must  admire  the  wise  and  just  policy  of  the  British  Gov- 
ernment in  not  interfering  with  the  civil  law  of  the 
Hindus,  the  untiring  perseverance  of  English  scholars  in 
making  the  sources  of  that  law  accessible  to  English 
judges,  and  the  scrupulous  care  of  those  judges  in  ad- 
ministering that  law  as  correctly  as  possible,  no  intelligent 
observer  can  help  being  dissatisfied  with  the  uncertainty 
and  incorrectness  which  often  mark  this  branch  of  Indian 

■  The  Collector  of  Hadnra  o.  Hntta  RamliDgk  SatUiapaUi;,  10  W.  R. 
(P.  C-),  21. 
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case'lav.  The  difficulty  lies  in  the  nature  of  the  subject.  Licturk  I. 
The  commentaries  on  Hindu  law  are  more  like  speculative 
disquisitions  on  points  of  law  than  practical  treatises  for 
the  guidance  of  judges.  They  treat  of  some  questions  at 
great  and  unnecessary  length,  while  they  leave  others  al- 
most untouched.  The  judges  of  the  native  Courts,  who 
were  mostly  arbitrators  with  considerate  local  know- 
ledge, used  to  supply  these  deficiencies  in  the  written  law, 
either  from  their  knowledge  of  local  usage  or  from 
their  knowledge  of  law  derived  &oin  tradition ;  but  auch 
knowledge  is  not  always  within  the  reach  of  foreign 
judges.  Perhaps  the  only  commentary  which  bears  the 
character  of  a  practiod  treatise  on  law  in  the  eye  of  as 
Girlish  lawyer  is  the  Dayakrama  Sangraha  of  Srikrishna 
TarkaJankar. 

Custom  is  another  important  source  of  law,  and  Hindu  CoMom. 
sages  have  repeatedly  declared  the  authority  and  binding 
force  of  custom.  I  have  already  referred  to  Uanu  and 
Yajnavalkja  to  show  that  approved  usage  is  a  source  of 
law.  Manu  further  ordains  that  "  immemorial  custom  is 
truiscendent  law,  approved  in  the  scared  scripture,  aud  in 
the  codes  c^  divine  legislators," '  and  he  directs  kings  to 
observe  "  rules  drawn  from  local  usages  " '  in  the  decision  of 
eases.  So  a  text  of  the  Tamana  Furana,  quoted  by  Vachaspati 
and  Raghunandana,  declares :  "  "A  man  should  not  neg- 
lect the  approved  customs  of  districts,  the  equitable  rules 
of  hja  family,  or  the  particular  laws  of  his  race.  In  what- 
ever country  whatever  usage  has  passed  through  succes- 
sive generations,  let  not  a  man  there  disregard  it ;  such 
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LicTURB  I.  usage  is  law  in  tfiat  country." '  And  there  is  the  well  known 
Baying  in  the  Mahabharat, — "  Reasoning  is  not  reliable ;  the 
Vedaa  difier  from  one  another ;  and  there  is  no  sage 
whose  doctrine  can  be  safely  accepted ; — the  true  rule  of  law 
is  not  easy  to  be  known ; — the  ways  of  venerable  persons 
are,  therefore,  the  best  to  follow.""  Nor  is  this  respect 
for  custom  a  mere  theoretical  doctrine  of  Hindu  law. 
Though  in  Upper  India  and  the  Qongetie  provinces, 
which  have  been  the  seat  of  Aryan  influence  irom  very 
early  times,  customB  in  derogation  of  the  Bralmianicid 
law  are  not  very  numerous,  yet,  in  places  outside  of 
those  provinces,  as  Assam  and  Orissa,  an^  throughout 
Southern  India,  where  the  Aryan  settlers  seem  to  have 
migrated  at  a  later  epoch,  the  preponderance  of  the  abori- 
^nal  element  in  the  population  has  brought  into  existence 
numerous  usages  directly  at  variance  with  that  law,  which 
govern  the  conduct  of  men  in  the  most  important  aflairs 
of  life.  Accordingly,  the  Privy  (^uncil  have  laid  down  the 
rule  that,  in  Hindu  taw,  "  clear  proof  of  usage  will  out- 
weigh the  written  text  of  the  law ; " '  and  in  some  of  the 
later  enactments  of  the  Legislature,  such  as  the  Punjab  Laws 
Act  and  the  Madras  CSvil  Courts'  Act,'  it  is  provided  that 
in  cases  in  which  the  Hindu  law  hae  been  modified  by 
custom,  such  custom,  uid  not  the  Hindu  law,  shall  form 
the  rule  of  decision. 

But  then  there  arises    the    question,   how    to   ascertun 
these  usages.     If  they  are  to  be  ascertained  by  the  judges 

*■  Colebiookfi'B  Divert,  Bk   1,  Ch.  Ill,  S8,  99. 

•  V(u»  Pam,  Ch.  312. 

*  The  Collector  of  Hadora  t>,  Hntto  BamliDgs  Satthupatb;,  10  W.  It. 
(P.  C),  21. 

<  Act  ir  ot  1S12,  H.  i:  Act  III  of  1))T3.  n.  16. 
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from  the  examinatioa  of  private  individualM,  ihen,  as  the  Lbocuhe  I, 
Government  of  Bombay  in  a  Minute  recorded  in  1823 
pointed  out,  "  the  looseneBa  of  tradition  must  lead  to  con- 
trary opinions,"  and  there  would  also  be  "  the  chance  of 
corruption,  fiu^on,  favor,  and  other  sources  of  partiality 
among  the  witnesses." '  To  obviate  this  difficulty,  under 
the  direction  of  the  Local  Government,  Steele  prepared  hia 
admirable  compilation  of  the  Law  and  Custom  of  Hindoo 
Castes  in  the  Bombay  Presidency.  Simili^  compilations 
(or  the  other  Presidencies  are  certainly  a  desideratum.  It  i» 
true  that  customs  which  have  once  been  judicially  recog- 
nized can  be  ascertained  &om  the  records  of  the  Courts ; 
but  we  must  not  suppose  that  these  are  all  the  customs 
that  ought  to  have  binding  force.  The  Madras  High  Court 
has,  it  is  true,  laid  down  a  contrary  doctrine,  viz.,  that  "  no 
custom  how  long  soever  continued,  which  has  never  been 
judicially  recognized,  can  be  permitted  to  prevail  agfunst 
distinct  authority ; "  *  but  this  ruling  is  opposed  to  the 
dictum  of  the  Judicial  Committee  already  quoted ;  and 
with  all  deference  to  the  learned  judges  who  laid  it  down, 
it  18, 1  think,  equally  opposed  to  reason.  For  its  effect 
would  be  to  uphold  those  customs  only  which  by  a  mere 
accident  have  received  judicial  recognition  already ;  while 
other  customs  equally  good  and  valid  in  other  respects, 
would  be  ignored  altogether,  merely  because  they  have  not 
been  questioned  hitherto,  and  have  not,  therefore,  had  any 
opportunity  of  receiving  judicial  recognition  yet. 

In  order  that  a  custom  may  have  the  force  of  law,  it  is   ■ 
necessary  that  it  should  fulfil  certain  conditions.    It  must 

'  Steele's  Law  luid  Ciutom  of  Hindoo  Caates,  Pref .,  p.  It. 

*  Kanwammul  ii.  BalaramBohorlu.  I  Hod.,  i2l. 
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Ikctdbe  I.  be  of  long  standing,  so  as  to  show  tliat  it  has  by  common 
consent  been  submitted  to  aa  the  established  governing 
rule  of  the  particular  family,  class,  or  district  of  country.' 
Upon  the  question  how  old  a  custom  in  this  country  must 
be  shown  to  be  in  order  that  it  may  have  legal  force,  the 
following  observations  of  Sir  Charles  Grey,  C.  J.,  may  be 
TuefuUy  consulted :  "  Although  in  this  country  we  cannot 
go  back  to  that  period  which  constitutes  legal  memory  in 
£ngland,  viz.,  the  reign  of  Kichard  I,  yet  still  there  must 
be  some  limitation  without  which  a  custom  ought  not  to  be 
held  good.  In  regard  to  Calcutta,  I  should  say  that  the 
Act  of  Parliament  in  1 773,  which  established  the  Supreme 
Court,  is  the  period  to  which  we  must  go  back  to  find  the 
existence  of  a  vaild  custom,  and  that,  after  that  date,  there 
can  be  no  subsequent  valid  custom,  nor  any  change  made 
in  the  general  laws  of  the  Hindus,  unless  it  be  by  some 
Regulation  by  the  Governor-General  in  Council,  which 
has  been  registered  in  this  Court.  In  regard  to  the  mofus- 
sil,  we  ought  to  go  back  to  1793 ;  prior  to  that  there 
was  no  registry  of  the  Regulations,  and  the  relics  of  them 
are  extremely  loose  and  uncertain."  •  A  custom  must  also 
be  certain,  invariable,  and  continuous.* 
Jndieial  dcci-  ^  Q*^^  come  to  the  third  and  the  most  important  branch 
■lODB.  ^j.  jj^^  sources  of  Hindu  law — judicial  decisions.     Though 

the  Hindu  does  not  yield  to  the  English  lawyer  in  his 


*  BiTatiuuui]'a  Penunal  Sethnrayar  t>.  Hattu  Ranulinga  Sethnr^u, 
3  Had.,  77. 

*  Olarke'sBep.,  113, 114;  Shama  Charao's  VjavaethaDarpaiia.p.  8U, 

'  Rajah  Rajkuhen  Singh  c  Ramjo}'  Surma  Hozoomdar  and  othori, 
19  W.  R.,  13  :  Ramalakshmi  AmmAl  c,  StTanaatha  Perumal  Sethura^M:, 
U  Moo.  I.  A..  670. 
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respect  for  precedent,  yet,  owing  perhaps  to  the  liict  that  Lectubb  I. 
the  decisions  of  Hindu  courts  were  never  recorded  in 
writing,  case-law  never  formed  a  part  of  the  juridical  system 
of  the  Hindus.  But  since  the  establishment  of  the  Anglo* 
Indian  Courts,  judicial  decisions  have  not  only  become  & 
soorce  of  the  Hindu  law,  but  have  been  the  chief  agency 
by  which  changes  have  been  effected  in  that  law.  Except 
in  a  few  rare  instances,  the  British  Indian  Legislature  has, 
in  pursuance  of  the  policy  of  religious  toleration,  abstained 
from  interfering  with  the  Hindu  law.  Nor  has  any  new 
commentator  been  able  to  modify  the  law  by  engrafting  his 
own  views  on  it  ;  for,  with  the  establishment  of  the  British 
rule  in  India,  the  doctrine  has  been  established  that  the 
power  of  effecting  (jianges  in  the  existing  law  is  vested 
exclusively  in  the  Legislature.  So  that,  for  nearly  a 
century,  the  progress  that  Hindu  law  has  made  has  been 
due  entirely  to  the  action  of  the  Courts,  One  distinctive 
feature  of  this  prepress  is  the  development  of  the  distinc- 
tion between  legal  and  moral  injunctions,  and  the  separa- 
tion of  the  religious  element  in  the  law  from  the  civil. 

Some  of  the  decisions  on  Hindu  law,  though  professing 
to  be  founded  on  the  written  law,  have,  either  trom  an 
imperfect  understanding  of  that  law,  or  from  s  designed 
non-compliance  with  its  purely  religious  injunctions,  deviated 
completely  from  the  ori^nal  rule ;  and  the  question 
arises,  how  far  they  are  entitled  to  be  followed  in  prefer- 
ence to  the  original  authorities.  While,  on  the  one  hand, 
lawyers  who  set  a  high  value  on  the  uniformity  and  con- 
sistency of  the  law,  maintain  that  these  decisions  ought  to 
be  followed ;  on  the  other  hand,  scholars  who  have  critic- 
ally studied  the  subject,  and  who  place  an  equally  high 
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Lectube  I.  value  on  the  correctness  of  the  law,  protest  against  tlie 
perpetuation  of  error.  ■  No  doubt,  there  are  argiunents 
in  fever  of  both  sides.  Where  a  decision  at  variance  with 
the  original  authorities  stands  alone  and  has  not  been 
followed,  there  will  be  no  inconvenience  in  departing  from 
it  when  the  error  is  discovered.  But  where  a  decisioB, 
though  erroneous,  has  been  followed  as  a  precedent  in  a  series 
of  cases,  the  solution  of  the  question  involves  some  diffi- 
culty. For,  though  it  ia  wrong  to  perpetuate  tm  error,  it 
would  hardly  be  right  to  rectify  the  error  by  unsettling  the 
law  and  overruling  a  precedent  which  might  have  long 
been  the  basis  of  men's  expectations  and  conduct.  Where 
there  has  been  a  uniform  current  of  decisions,  notwith- 
Btanding  that  they  may  be  erroneous,  the  reasons  for 
following  them  will,  on  the  whole,  be  found  to  prepon- 
derate, unless  the  error  appears  to  be  so  clear  as  to  lead  to 
a  fair  presumption  that  the  rule  laid  down  in  the  decisions 
could  not  have  been  uniformly  accepted  as  settled  law  by 
the  profession  or  the  public.  But  the  question  is  one  of 
degree.  What  is  meant  by  a  uniform  current  of  dedsions^ 
and  how  tlear  the  error  involved  must  be  in  order  to 
justiJ^  departure  from  established  precedents,  are  questions 
for  the  determination  of  which  no  hard  and  fast  rule  can 
be  laid  down. 
Who  art  gov-      I  pass  on  to  the  consideration  of  the  third  question — Who 

srned   by     the  tt       ,  ■  p  . 

Hindu  law.  are  govemed  by  the  Hindu  law  1 — a  question  of  much 
practical  importance,  and  not  altogether  free  ^m  difficulty. 
The  readiest  answer  which  one  would  be  tempted  to  return 
to  the  question  is,  that  the  Hindus  are  the  people  who  ars 
govemed  by  the  Hindu  law ;  and  this,  no  doubt,  is  in 
Mcordance  with  the  provision  of  the  Charters  of  the  several 
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High  Courts  and  the  difiTerent  Civil  Cotirta'  Acts,'  which  Leotubb  I. 
declare  that  in  cases  relating  to  m&rriage,  succession,  and  a 
few  other  matters,  the  Hindu  law  shall  apply  to  Hindus. 
But  the  question  then  arises,  who  are  tiie  Hindus?  The 
name  '  Hindu '  is  not  very  definite  in  its  edgnification.  In 
the  Anglo-India  law-language  of  the  last  century,  the  word 
'  QevUoo'  (a  word  of  curious  derivation  and  supposed  to  be 
connected  with  getUoo,  or  rather  jwniu,  an  animal,  and 
gentUe,  a  pagan)  occurs  as  a  frequent  substitute  for  it ;  and 
Halhed,  the  translator  of  the  Digest  of  Hindu  Iiaw  known 
as  iJie  Code  of  Geutoo  Laws,  tells  us  that  that  word  was  used 
as  a  name  for  those  who  professed  the  Brahmanical  reli^on.* 
The  word  '  Hindu '  is  of  foreign  origin,*  and  is  derived  from 
the  word  '  Indus '  or '  Sindhu ' ;  and  it  was  used  by  the  Ma- 
bomedans  to  designate  the  people  living  to  the  east  of  that 
river.  Etymologically,  therefore,  the  word  means  an  inha- 
bitant of  India,  and  applies  to  a  Buddhist  as  much  as  to  a 
Vaishnava.  But  this  evidently  is  not  its  meaning  in  the 
enactments  above  referred  to.  There  are  indications  in  the 
law*  from  which  it  is  clear  that  '  Hindu '  in  legal  phraseo- 
logy originally  meant  a  bond  fide  follower  of  the  Brahman- 
ical religion,  or,  as  the  Privy  Council  in  tiie  case  of  Jhra- 
ham  V,  Abrctham*  expressed  it,  a  Hindu  not  by  birth 
merely  but  by  religion  also.  And  considering  ihat  it  is  in 
pursuance  of  the  policy  of  religious  toleration  that  the  Leg- 

'  Act  VI  of  1871,  B.  24  i  Act  IV  of  UT2,b.S;  Act  III  of  187S,  a.  16. 

*  Code  of  Oeutoo  Lawa,  Pref.,  p.  xxiL 

'  In  the  MeniUuitnk,  quoted  in  tbe  8«bdalulpadnuii*,  the  word 
'  Hinda'  ia  Bought  to  be  derived  from  two  Sanakrit  worda  flitut  (loir). 
Bad  DMaj/ati  (oondeinnB)  ;  bo  that  ft  Hindu  would  mean  one  who  oon- 
damns  the  low ;  bnt  thia  Tantra  bean  eTid«nt  tnoes  of  reoant  fabrica- 
tion, and  the  derivation  it  givee,  however  flattering  to  the  national  pride 
of  the  Hindus,  miut  be  gfiven  up  aa  incoiisot. 
.   *  Sm  Ben.  Beg.  Til  of  1832,  a.  9.  •  1  W.  B.  (P.  C).  1. 
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LtCTutx  T.  islature  has  abatained  from  eoacting  territorial  Uwb  appli- 
cable to  all  India,  and  liaa  allowed  particular  races  to  be  gov- 
erned by  Hieix  own  laws,  one  would  expect  this  to  be  tiie  sense 
in  wbich  tbe  term  is  used  in  above-mentioned  Acts.  But  it 
woiild  hardly  be  right  at  the  present  day  to  limit  the  applica- 
tion of  the  term  to  bond  fide  followers  of  the  Brahmanical 
&ith.  To  say  nothing  c£  (hose,  and  they  are  not  a  few, 
whose  observaoce  of  Hinduism  is  mere  matter  of  outward 
form  and  social  convenience,  there  are  classes  of  pca^ons, 
such  as  the  Brahmos,  who  do  not  observe  even  that  out- 
ward form.  Such  persons  cannot  be  called  Hindus  in 
the  above  sense  of  tho  term ;  and  yet  it  would  be  going 
too  far  to  hold  that  they  are  not  Hindus  within  the  mean- 
ing, for  instance,  of  section  331  of  Act  X  of  1865, 
and  that  succession  to  their  property  should  be  regulated 
by  the  Indian  Succession  Act,  and  not  by  the  Hindu 
law.  To  include  such  persons  within  the  category  of  Hin- 
dus, we  must  extend  the  meaning  of  the  term,  and  take  it 
to  signify  not  only  Hindus  by  rehgion,  but  also  their  des- 
cendants who  have  not  openly  abjured  the  Hindu  reli^on. 
It  remains,  however,  to  ascertain  who  are  Hindus  by  reli- 
^on.  For  our  present  purpose,  we  may  divide  the  popu- 
lation of  India  into  three  sections,— ^jirsf,  the  descendants 
of  the  aboriginal  tribes  who  have  more  or  lees  avoided 
complete  conversion  to  tiie  Brahmanical  religion;  second,  the 
descendants  of  the  early  Aryan  settlers  and  of  such  aborig- 
inal races  as  have  been  completely  absorbed  in  tbe  Aryan 
conunonity ;  and,  third,  modem  settlers  of  various  religions 
persuasions,  such  aa  Mahomedans,  Christians,  and  Farsis. 
As  the  third  class  can  never  be  confounded  with  the 
Hindus,  we  may  leave  it  out  of  consideration.  The  second 
division,  which  comprisea  the  Hindus  properly  so  called. 
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luB  never  been  completely  homogeneoOB  in  religion,  and  Lectdm  I. 
it  has  thrown  off  varions  sects  at  different  times.  But  aa 
this  heterogeneous  body  and  its  numerous  ofishoots  admit 
more  or  less  the  authority  of  the  Vedaa,  and  conform  to  a 
few  other  fundamental  tenets  of  the  Brahmanical  faith,  the 
highly  tolerant  character  of  that  faith  admita  them  all  aa 
being  witiiin  the  pale  of  orthodoxy,  and  so  ihey  may  all  be 
regarded  as  Hindus.  There  are  only  three  Indian  sects  of 
importance — the  Buddhists,  the  Jainaa,  and  the  Sikhs — who 
have  entirely  repudiated  Brahminism,  and  who  ought  to  be 
excluded  from  the  category  of  Hindus ;  and  judging 
from  the  language  of  certain  enactments^  in  which  those 
three  sects  are  mentioned  as  classes  co-ordinate  with  the 
Hindus,  it  woiUd  follow  that  the  Legislature  intends  such 
exclusion.  But  I  may  observe  that,  in  the  absence  of  evi- 
dence of  any  separate  law  or  usage  governing  these  sects, 
the  Hindu  law  has  been  held  to  apply  to  them.*  The  first 
section  comprises  a  considerable  portion  of  the  population 
of  the  Madras  Presidency  and  Central  India,  and  the  hill 
tribes  of  various  other  parts  of  India.  Their  customs  and 
their  religion  differ  widely  from  those  of  the  Hindus  properly 
flo  called.  They  have  no  codes  of  law,  but  in  some  instan- 
ces they  have  adopted  much  that  is  Hindu  in  their  customs 
and  religion,  and  some  of  these  tiibes,  such  as  the  Koch 
and  others,  have  been  described  by  Dolton  as  the  hinduised 
abori^es  of  India.'  These  semi-Hindu  races  have  been 
sometimes  regarded  as  Hindus,  and,  therefore,  subject  to 


*  AotXVIIof  ]87S,a.  t;  Aot  ZXI  of  1870. 

*  Lttllk  Motubesr  Penhad  «.  HMHomiit  Enndaa  Eoowur,  S  W.  B.,  116 ; 
Lopei  V.  LopM,  G  Bom.,  O.  O.  J.,  186  ;  Bhagvandas  Tejmal  v.  B^mal, 
10  Bom.,  268,  269.   See  aleo  Sheo  Singli  B>I  t.  Dakho,  I.  L.  B. ,  1  AIL,  688. 

*  Desdiptire  Ethnologj'  of  Bengal,  pp.  2,  69,  fto. 
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Lhttubb  L  the  Hindu  law.  Bat  this  is  an  eiror  which  proceeded  fFom 
our  ignorance  of  the  customs  and  religion  of  these  races.  As 
more  is  now  known  of  tiiem  than  hefore,  better  provision  is 
now  made  for  the  administration  of  justice  to  them.  Thus 
we  find  in  the  Civil  Courts  Acts  and  Local  Iaws  Acta,  that, 
in  addition  to  Hindu  law,  custom,  which  is  the  chief  sonice 
of  their  law,  ia  expressly  declared  to  be  the  rule  of  decision 
in  certain  cases. 
How  iM  Sin-  Though  the  Hindu  law,  being  only  the  personal  law  of 
tfl  penona      jhe  Hindus,  can  have  no  binding  force  on  any  one  who 

other  than  ^  •' 

Hindu*.  renounces  the  Hindu  religion,  yet,  he  may,  if  he  chooses, 
"  abide  \yy  the  old  law,  notwitlistanding  he  has  renoonced 
the  old  re%ion."  This  doctfine  was  laid  down  by  the 
Privy  Council  in  the  case  of  Abraham  v.  Abraham.^  Lord 
Eingsdown,  in  delivering  the  judgment  of  the  Judicial 
Committee  in  that  case,  observed: — "The  profession  of 
ChrisUanity  releases  the  convert  bom  the  trammels  of  the 
Hindoo  law,  bat  it  does  not  of  necessity  involve  any 
chai^  of  tlie  rights  or  relations  of  the  convert  in  mattere 
with  which  Christianity  has  no  concern,  such  aa  his  rights 
and  intereste  in,  and  his  powers  over,  {nroperty.  The 
convert,  though  not  bound  as  to  such  matters  eithw  by  the 
Hindoo  law  or  by  any  positive  law,  may,  by  his  coarse  of 
ctmduet  after  his  conversion,  have  shown  1^  what  law  he 
intended  to  be  governed  as  to  these  matters.  He  may  have 
done  so  either  by  attaching  himself  to  a  class  which,  as 
to  these  matters,  has  adopted  and  acted  upon  some  parti- 
cular law,  or  by  having  himself  observed  some  family  usage 
or  custom,  and  nothing  can  surely  be  more  just  than  that 
the  rights  and  interests  in  his  property,  and  his  powers 

»  1  W.  E.  (P.  a).  1. 
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over  it,  should  be  governed  by  the  law  which  he  boa  Lunnu  I. 
adopted  or  the  rules  he  has  observed." 

It  is  to  be  observed  that  this  liberty  of  reDOuncing  or 
abiding  by  the  Hindu  law,  extends  only  to  matters  not 
provided  for  by  legislation.' 

I  shall  now  niake  a  few  general  observations  on  the  The  instjtnaon 

,   --        .  ■••■        ■  II  I  *>'  M«iTiig«. 

institution  of  Uamage.  Marriage,  as  you  all  know,  means 
union  between  man  and  woman  for  certain  social,  and 
sometimes  religious,  purposes.  Considering  the  great  variety 
of  forms  which  this  relation  has  assumed  in  different  ages 
and  countries,  it  would  not  be  easy  to  give  a  more  preciae 
general  definition  of  it 

The  next  point  for  enquiry  is,  what  is  the  oriirin  of  this  PrimitiT*  do- 

™  1  .  -  .        ,  .   .  tioMregard- 

institution.    The  sb*one  moral  sentiment  with  which  it  is  iog  the  reu- 

^'  lion  Dl  tha 

Bssodated  in  the  minds  of  men  in  civilized  society,  and  the  *'^^' 
firm  conviction  they  have  of  its  necessity  for  the  preser- 
vation and  well-being  of  the  race,  have  led  most  people  to 
think  that  marriage  is  a  natural  relation,  and  must  have 
existed  from  the  infancy  of  mankind ;  and  deviations  from 
their  own  ideal  of  this  natural  relation,  as  well  as  the 
observance  of  formalities  which  seem  unnecessary  to  the 
creation  of  such  relation,  are  either  regarded  as  puzzling 
anomalies,  or  explained  away  as  abnormal  practices — the 
result  of  human  caprice.  Thus  the  polyandry  of  Thibet 
is  viewed  as  a  shocking  practice,  and  the  mock  fight  attend- 
ing the  celebration  of  marriage  among  the  Ehonds  of 
Orissa*  is  regarded  as  a  foolish  and  unmeaning  custom. 
And  yet  we  have  convincing  evidence  tiiat  they  are  sorvi- 
nUs  of  old  practices  which  were  once  common  and  re- 
garded as  natural.     The  troth  is,  that  to  understand  social 

*  Jowph  VaUuM  of  NMoreth,  7  Had.,  121. 

*  M'LeniiBii's  PrimiUve  Harrlnge,  2nd  od.,  pp.  ZO,  31. 
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Lkciusb  I.  institutiotiB  properly,  joa  must  know,  not  only  what  t^ey 
are,  but  also  what  they  have  been.  They  do  not  stand 
isolated  from  the  past,  and  are  often  unintelligible  without 
a  knowledge  of  the  past.  The  chief  sources  of  such  know- 
ledge are  the  study  of  the  laws  and  legends  of  ancient 
societies,  which  always  bear  traces  of  a  very  remote  past, 
and  the  observation  of  the  present  condition  of  savage 
people,  which  represents  a  past  stage  of  social  progress. 
It  is  true  that  this  second  source  of  knowledge  has  been 
sometimes  characterized  as  "  the  slippery  testimony  con- 
cerning savages  which  is  gathered  from  travellers'  tales ; " ' 
but  as  such  evidence  has  not  been  shown  to  be  untmst- 
worthy,  it  is  acted  upon  by  those  who  have  devoted  their 
best  attention  to  it.<  From  such  evidence,  Sir  John  Lubbock 
has  shown  that  marri^e  as  we  understand  it,  was  unknown 
to  primitive  man,  and  that  the  earlier  notions  about  it  were 
very  different  from  those  prevailing  in  advanced  society. 
"  Marriage,"  says  he,  "  and  the  relationship  of  a  child  to  its 
&ther  and  mother,  seem  to  us  so  natural  and  obvious,  that 
we  are  apt  to  look  on  them  as  aboriginal  and  general  to  the 
human  race.  This,  however,  is  very  far  from  being  the  case. 
The  lowest  races  have  no  institution  of  marriage ;  true 
love  is  almost  unknown  among  them ;  and  marriage,  in 
its  lowest  phases,  is  by  no  means  a  matter  of  affection 
and  compasionahip."  *  And  in  another  place  he  observes : 
"  Bachofen,  M'Lennan,  and  Morgan,  the  most  recent  authors 
who  have  studied  this  subject,  all  agree  that  the  primitive 
condition  (^  man,  sodally,  was  one  in  which  marriage  did 
not  exist,  or,  as  we  may  perhaps  for  convenience  call  it, 

*  Haine'B  TiUkge  ConunTmitfei,  p.  17. 
■  See  Spenoer'B  Sooiology,  pp.  713,  714. 

*  Origin  of  CiviliMtion,  3rd  ed.,  p.  67. 
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of  communal  marriage,  where  all  the  men  and  women  in  a  Lbctubb  L 
small  community  were  r^;anled  as  equally  married  to  one 
another." '      The  l^end   of   Swetketu,    preserved    in  the 
Mahabharat,*  that  rich  record  of  Indian  traditions,  also 
pointa  to  the  same  conclu^on. 

What  is  termed  communal  marriage  in  the  above  extract, 
is  really  no  marriage  at  all,  but  is  only  another  name  for 
promiscuous  intercourse. 

How  the  institution  of  marriage  was  evolved  out  of  pro-  priRin  of  ihs 
miscuity,  and  why  it  assumed  so  many  different  forms,  are  n 
questions  which  can  hardly  be  discussed  within  the  limits 
of  the  present  lecture.  I  must  content  myself  with  barely 
indicating  the  nature  of  the  genesis  of  this  institution, 
tad  refer  you  for  further  information  on  the  subject  to 
works  on  Sociology.* 

Though  the  sexual  relation  among  savages  is  of  the 
most  lo<»e  and  indefinite  character,  it  would  be  erroneous 
to  suppose  that  unqualified  promiscuity  could  ever  have 
prevailed.  The  savage  has  his  crude  notions  of  individual 
ownership  as  regards  bis  weapons,  implements,  and  dress, 
and  it  is  not  likely  that  be  would  be  altogether  without 
sncb  notion  as  regards  women.  Thus,  in  the  midst  of  pre- 
vailing promiscmty,  there  would  be  formed  unions  of  some 
d^ree  of  permanence  which  woiUd  be  maintained  by  force 
if  necessary. 

Again,  indefinite  sexual  relation  is  less  favorable  to  the 
welfare  of  the  o&pring  and  the  parents  than  any  definite 
form  of  that  relation.  For,  in  promiscuity  the  paternal 
relation  of  the  child  being  unknown  from  its  uncertainty, 

*  Origin  id  CiTiliutian,  3td  ed.,  p.  91. 

*  AdipAira,  Ch.  1S3. 

*  See  Spanoer's  Sooiologf,  Part  III,  Cba,  III— TIIL 
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Lgctubs  I.  it  haa  to  depend  for  tte  aubsistenoe  solely  on  maternal  care. 
Thus  the  rearing  of  children  is  imperfectly  provided  for. 
At  the  same  time  it  entculs  excessive  labor  on  the  women, 
and  thereby  brings  on  early  decline.  And  the  men,  de- 
prived of  domestic  assistance  of  every  sort,  must  close 
their  later  years  comparatively  sooner. 

Henoe,  by  the  law  of  the  survival  of  the  fittest  in  the 
struggle  for  existence,  groups  having  definite  sexual  rela- 
tions would  evolve  out  of  groups  with  prevailing  promis- 
cuity. I  cannot  describe  this  jaxwess  of  evolution  better 
than  in  the  words  of  Herbert  Spencer :' 

"  Out  of  this  lowest  state,  however,  there  tend  to  arise 
higher  states.  In  two  ways  do  groups  thus  loose  in  their 
sexual  relations  evolve  into  groups  having  sexual  relations 
of  more  definite  kinds. 

"  I^  as  we  have  concluded,  previuling  promiscuity 
was  from  the  first  accompanied  by  unions  having 
some  duration  —  if,  as  we  may  infer,  the  progeny  of 
such  unions  were  mare  likely  to  be  reared  and  more 
likely  to  be  vigorous  than  the  rest, — then  the  average 
result  must  have  been  multiplication  and  predominance  of 
individuals  derived  from  such  unions.  And,  bearing  in 
mind  that  among  these  there  would  be  inherited  natures 
leaning  towards  such  unions  more  than  other  natures  lean- 
ed, we  must  infer  that  there  would,  from  generation  to 
generation,  be  an  increasing  tendency  to  such  unions  along 
certain  lines  of  descent.  Where  they  favored  lace-main- 
tenance,  survival  of  the  fittest  would  further  the  establish- 
ment of  them.  I  say  advisedly — ^where  they  fiivored  race- 
maintenance ;  because  it  is  conceivable  that  in  very  barren 
habitats  they  might  not  do  this.  Sexual  relations  condn- 
'  Booiologr,  S  296, 
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xive  to  the  rearing  ©f  raany  children  would  be  ofnoatl-.l 
vantage  :  the  food  would  not  suffice.  It  may  be,  too,  that 
ill  very  inclement  habitats  moi^e  careful  nurture  would  be 
useless;  since  where  the  hardships  to  be  borne  in  adult  life 
were  extreme,  the  raising  of  children  that  could  not  beai- 
them  would  not  help  to  preserve  the  society — nay,  by 
wasting  food  and  effort,  might  prove  detrimental.  The 
ability  of  a  child  to  survive  with  no  care  beyond  that 
which  its  mother  can  give,  may  in  some  circumstances  be  a 
test  of  fitness  for  the  life  to  be  led.  Bat  save  in  such  ex- 
treme cases,  the  favorable  effects  on  ofi^pring  must  tend  to 
establish  in  a  social  group,  persistent  relations  of  the 
sexes. 

"  The  struggle  for  existence  between  societies  conduces  to 
the  same  effect.  Subject  to  the  foregoing  limitation,  what- 
ever increases  the  power  of  a  tribe,  either  in  numbers  or  in 
vigoar,  gives  it  an  advantage  in  war;  so  that  other  things 
eqoal,  societies  characterized  by  sexual  relations  that  are 
the  least  irregular,  will  be  the  moat  likely  to  conquer. 
I  say  other  things  equal,  because  co-operating  causes  in- 
terfere. Success  in  battle  does  not  depend  wholly  -on 
relative  numbers  or  relative  strengths.  There  come 
into  play  coun^,  endurance,  swiftness,  agility,  skill  in 
the  use  of  weapons.  Though  otherwise  inferior,  a  tribe 
may  conquer  by  the  quickness  of  its  members  in  track- 
ing enemies,  by  canning  in  ambush,  etc.  Moreover,  if 
among  a  number  of  adjacent  tribes  there  are  no  great  dif- 
ferences in  degrees  of  promiscuity,  conflicts  among  them 
cannot  tend  to  establish  higher  sexual  relations.  Hence 
only  an  occasional  effect  can  be  produced ;  and  we  may 
Anticipate  that  which  the  facts  indicate — a  slow  and  very 
irr^ular    diminution.     In  some  cases,  too,   profusion,  of 
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LMTCru  L  food  and  fovorsble  climate  may  render  less  important  iht 
advantage  Trbich  the  offapring  of  regular  sexual  relations 
have  over  those  of  irregular  ones.  And  this  may  be  the 
reason  why  in  a  place  like  Tahiti,  where  life  is  ao  easily 
maintained  and  children  so  easily  reared,  great  sexual  irreg- 
ularity  waa  found  to  co-exist  with  large  population  and 
considerable  social  advance. 

"  Ab,  however,  under  ordinary  conditions  the  rearing  of 
more  numerous  and  stronger  offspring  must  have  been 
favored  by  more  regular  sexual  relations,  there  must,  on 
the  average,  have  been  a  tendency  for  the  societies  most 
characterized  by  promiscuity  to  disappear  before  those  less 
characterized  by  it." 

Thus,  marri^^  is  first  a  practice,  then  (bat  practice 
grows  into  a  custom,  and  finally  (he  custom  passes  into 
law. 
Diffmnt  The  essential  difference  between  promiscaity  and  mar- 

tbt  oonjD|;>l  riage  is  the  exclusiveuess  of  the  latter  relation^  and  different 
forms  of  marriage  result  &om  the  different  degrees  of  this 
exclnsiveness.  These  last  are  determined  by  the  number 
of  parties  to  the  relation,  and  the  duration  of  it  As  depend- 
ing upon  the  number  of  parties  to  the  relatiim,  the  differ- 
Mit  posuhle  forma  of  mamage  are  as  follows : — 

L  The  union  between  a  certain  number  of  malea  and 
a  certain  number  of  females,  vhich  is  the  form  of  marriage 
eoDkmonly  prevailing  amongst  the  Nairs  of  UAlahar,  This 
ifl  bat  littie  removed  from  promiscuity. 

n.  The  union  between  one  woman  and  Beveral  men, 
related  or  unrelated.  This  form  of  marriage  is  called  poly- 
andry, and  prevails  in  Thibet  and  Ceylon,  where  the  hus- 
bands are  generally  related,  being raostcommonly  brotliera, 
I  need  hardly  tell  you  that  the  marriage  of  Diuupadi  wiUi 


(ibyGoOt^Ie 


DXPFSREHT  tOBMS  OF  IURKU.OE.  27 

the  PsndsTas,  vhich  forms  the  subject  of  so  much  discus-  lisarvwa  L 
noa  in  the  Bfahabharat,  is  an  iostaDce  of  this  kind. 

IIL  The  anion  between  one  man  and  several  women, 
known  as  polygamy,  or  polygyny,  which  is  found  to  exist 
amongst  the  Hindus,  the  Mahomedaos,  and  several  other 
nations. 

IT.  The  union  of  one  man  with  one  woman,  which  is 
called  monogamy,  and  which  prevails  in  Christian  countries. 
This  is  the  most  exclusive  form  of  the  conjugal  relation. 

As  depending  upon  the  duration  of  the  union,  the  dif- 
ferent forms  of  marrii^e  are : — 

I.  Marriage  for  a  deSnite  term  or  tennioable  at  the 
option  of  the  parties,  which  is  one  of  the  forms  that  pre- 
vfula,  under  certain  restrictions,  amongst  the  Mahomedana. 

II.  MaiTiage  for  the  joint  lives  of  the  parties,  which  is 
the  form  prevailing  amongst  Christians. 

III.  Marriage  for  the  life  of  the  wife  leading  to  perpe- 
taal  widowhood  in  the  event  of  her  surviving  the  husband, 
which  is  the  form  that  prevails  amongst  the  Hindus. 

IV.  Marriage  in  which  the  union  is  life-long  for  the 
husband  as  well  as  for  the  wife,  a  form  which  is  not  found 
to  exist  any  where  practically,  but  which  is  regarded  by 
Positivism  as  the  most  perfect  form. 

In  polyandry  the  paternity  of  o£&pring  is  uncertain,  Poijwidir. 
as  ]H>lyandry  is  promiscuity ;  but  thb  uncertainty  is  reduced 
within  limits,  and  when,  as  is  commonly  the  case,  the  hus- 
bands are  brothers,  such  niicertainty  does  not  altogether 
deprive  the  children  of  paternal  care.  For,  though  not 
sure  of  being  the  sons  or  daughters  of  any  particular 
member  of  the  household,  they  are  at  least  his  nephews 
or  nieces.  In  unfavourable  climates,  where  food  is  scarce, 
this  form  of  marriage  conduces  to  the  preservation  of  the 
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Lectuu  I.  race  by  checking  over-population  and  conaequent  Btarva- 
tion  and  misery.  Fi-ateroal  polyandry  has  its  parallel  io 
other  archaic  institutions,  such  as  that  of  joint  property. 

Poirg«iiiy.  It  is,  however,  inferior  to  polygamy,  ethically  as  well 

as  socially;  for  in  the  latter,  the  paternity  of  the 
offspring  being  known  as  certunly  as  their  maternal 
relation,  they  equally  share  the  fostering  care  of. both 
parents,  and  repay  it  to  both  in  the  shape  of  filial 
tenderness  in  their  old  age ;  while  collateral  relationship 
being  known  and  traceable  both  in  the  maternal  and 
the  paternal  line,  the  family  tie  is  extended  and  strengUi- 
ened ;  so  that,  on  the  whole,  the  result  ia  beneficial  alike  to 
the  young,  the  adult,  and  the  old. 

HvDoeun;.  In  monogamy,  these  bencBcial  effects  become  still  greater 

by  reason  of  the  greater  strength  of  the  marriage  tie, 
and  the  ameliorution  of  the  condition  of  women.  During 
the  earlier  or  militant  stage  of  social  progress,  when 
there  ia  greater  mortality  among  men,  polygamy  may 
be  necessary,  and  may  even  prove  beneficial  as  a  better 
means  of  mainttuning  the  population  than  monogamy. 
But  as  society  settles  into  a  peaceful  condition,  and  the 
numerical  inequality  between  males  and  females  becomes 
less  and  less,  monogamy  becomes  a  social  necessity. 
And  hence,  even  in  countries  where  polygamy  is  legal,  its 
extent  is  pra«ticaUy  small. 

Virrii^  by        There  is  one  peculiarity  in    connection  with  primitive 

**""""'  marriage,  which,  from  its  almost  universal  prevalence  and 
the  effect  it  has  had  upon  ancient  law,  deserves  some  notice 
in  this  place.  I  mean  marri^e  by  capture.  It  is  singular 
that  the  most  tender  of  all  relations,  the  source  of  all 
ihat  is  sweet  and  charming  in  our  domestic  life,  should 
Jiave  originated   in  force  and  violence.     i3ut  such  is  the 
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fact,  and  the  evidence  in  its  support  is  considered  by  Lectubb  I^ 
competent  judges  to  be  overwhelming/  It  existed 
amongst  the  Jews,  the  Spartans,  and  the  Romans,  and 
is  foand  to  prevail  amongst  numerous  savage  tribes.' 
In  our  own  ancient  code,  marriage  by  capture  called 
the  Rakshasa  marriage,*  ia  recognized  as  one  of  the 
eight  forms  of  marriage,  though  in  consequence  of  the 
advance  that  Hinda  uociety  had  made  in  Manu's  time, 
it  is  regarded  as  an  inferior  form.  Concerning  the 
origin  of  the  practice,  great  adversity  of  opinion  pre- 
vails. Mr.  M'Lennan  thinks  that  it  originated  from 
female  in&nticide,  leading  to  scarcity  of  women  within 
the  taibe,  which  must  have  compelled  its  members  to 
obtain  wivea  by  cnpture  from  neighbouring  tribes.* 
Accordii^  to  Sir  John  Lubbock,  this  view  is  erroneous.' 
and  the  practice  really  owes  its  ori^  to  the  fact  that 
forcible  possession  would  be  the  oidy  mode  by  which 
individual  marriage, — that  is  the  appropriation  of  a  woman 
by  a  single  man, — could  arise  out  of  communal  marriage.* 
But  Spencer  haa  shown  that  the  practice  must  have 
originated  from  a  number  of  concomitant  causes,  such 
as  the  hostile  relation  of  primitive  neighbouring  groups, 
resistance  from  female  coyness,  and  opposition  of  parents 
agunst  the  taking  away  of  daughters.*  Whatever 
be  the  origin  of  the  practice,  its  necessity  ceases  aa 
society  advances,  and  changes  its  character  from  the 
militant  to  the  peaceful;    but   tbe  sentiments  of  honor 

'  Lnbbook'H  Origin  of  CivUiMtioii,  p.  99. 

*  HXeimaii'B  Priraitiva  Marriage,  Ch.  IV, 
■  Haao,  III,  33, 

*  McLennan 'h  PrimitiTB  Harriage,  lud  ad.,  p.  Ill- 
'  Origrin  ol  CiTilUfttion,  pp.  95, 97.        ' 

*  Sooiologr,  pp.  619-SS5, 
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.  already  associated  with  it  still  snrrive  and  produce  « 
leaning  in  iavour  of  its  feigned  observance;  and  thus  what 
was  at  6i'St  a  stern  reality,  becomes  transrormed  into  a 
harmless  ceremony.  This  accounts  for  the  extensive  prev- 
alence of  the  form  of  capture  as  a  marriajre  ceremony  in 
archaic  law ;  and  the  practice  among  the  Kbonds  already 
alluded  to  is  only  an  instance  of  this. 

The  prohibition  against  marriage  between  members  of 
the  same  stock,  which  is  another  peculiarity  of  primitive 
law,  and  which  is  still  in  force  with  as,'  has  been  gener- 
ally considered  to  be  connected  with  the  practice  of  mar- 
riage by  capture,  though,  as  to  the  precise  nature  of  this 
connection,  opinion  is  not  altogether  unanimous,*  ^ 

The  importance  of  the  iustitutioD  of  marriage  is  too 
well  recognized  to  require  any  comment.  It  is  the  source 
of  every  domestic  comfort  from  infancy  to  old  age ;  it  is 
necessary  for  the  preservation  and  the  well-being  of  our 
species ;  it  awakens  and  developes  the  best  feelings  of  onr 
nature;  it  is  the  source  of  important  legal  rights  and 
obligations ;  and  in  its  higher  forms,  it  has  tended  to  raise 
the  weaker  half  of  the  human  race  from  a  state  of  humiliat- 
ing servitude.  To  the  Hindu,  the  importance  of  marriage 
is  heightened  by  the  sanctions  of  religion.  "  By  no  peo- 
ple," says  Sir  T.  Strange,  "  is  greater  im|>ortaiice  attached 
to  marriage  than  by  the  Hindoos." '  la  Hindu  law  it  is 
regarded  as  one  of  the  ten  aaiwhire,  or  sacraments  *  ne- 
cessary for  regeneration  of  men  of  the  twice-born  classes 


'  Mwin,  III.  6. 

*  H'Le&oui'e  PrimitiTe  MHiiagv,  pp.  B4 — 09. 
■  Element*  of  Hinda  Iaw,  Vol.  I,  p.  3B. 
'  Coleb.  Die-,  Bk.  V,  lS4,ii<>ta. 
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and   tb«  tmly   sacrament   for  women'    and  Sudraa.  *    It  Lbctcbk  I. 

being   a  settled   doctrine  of  the   Hindu  religion  that  one 

must   have   a  son   to  save  him  from  a  place   of  torment 

called  put,  *  marriage,  as  the  primary   meane  to   that   end, 

becomes  a  religions  necessity.    Tliis  necessity,  as  regards 

the    Brahman,    is  further  pointed  out   in  another   way. 

"A   Brahmim,"   says   the  Veda,  "immediately   on   being 

born,  is  produced  a  debtor  in  three  obligations :  to  the 

holy  saints,  for  the  practice  of  religious  duties;  to  the  gods, 

for  the  performance  of  sacrifice ;  to  his  forefathers,  for 

oSspring."*    Accordingly,  Uana  ordains  that,  "  after  be  has 

read  the  Vedaa  in  the  form  prescribed  by  law,  has  legally 

b^^tten  a  son,  and  has  performed  sacrifices  to  the  best  of 

his  power,  he  has  paid  his  three  debts,  and  may  then 

apply  his  heart   to   eternal  bliss ;  but  if  a  Erahman   hava 

not  read  the  Veda,  if  he  have  not  begotten  a  son ,  and  if  he 

have  not  performed  sacrifices,  yet  shall  aim  at  final  beati* 

tude,  he  shall  sink  to  a  place  of  degmdation."  ' 

I'he earlier  rules  of  Hindu  law.having  reference  to  Hindu 
society  in  that  stage  of  its  progress  when  the  Aryans  had 
recently  settled  in  a  healthy  and  fertile  country,  and  when 
rapid  multiplication  of  the  race  was  an  important  object, 
no  doubt,  regard  marriage  chiefly  as  a  source  of  progeny. 
Bat  you  must  not  imagine  that  the  higher  or  spiritual 
aspect  of  marries  has  been  altogether  overlooked.  The 
Vaidik  texts  that  are  recited  on  tJie  completion  of  tha 
fOTaoth  st^  by  the  bride,  *  clearly  show  that  the  Hindus* 
even  in  those  early  days,  had  learned  to  r^ard  mnrriage 
as  a  true  companionship  of  the  purest  character,   a  nnicw 

'  HsDn,  11,  67.        •  Coleb.  Dig.,  Bk.  V,  122.        •  Mann,  IX,  188. 

<  Cited  in  the  Dattaka  HimanM,  8w.  I,  li.  •  TI,  36,  37. 

*  8«e  ABiAtuiBete>i(ilieB,ToL  Til, pp.303— SOe  ;  and  Leotnza  III,  <•/>■. 
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Xbctvrc  I.  of  pure  hearts,  for   the  cultivation   of  the   best  feelings  of 

our  nature. 
DifFvtmt  fonnt  India  has  sometimes  been  regarded  as  an  epitome  of  the 
in  Hindu  world  in  respect  to  the  variety  of  its  climate,  flora,  and 
fauna,  and  I  may  add  that  it  may  equally  well  be  t^arded 
as  such  in  respect  to  variety  in  its  forma  of  marriage.  la  tha 
Hindu  law,  strictly  and  properly  so  called,  there  are  no  less 
than  eight  different  forms  of  marriage,  differing  from  one 
another  in  no  slight  degree,  being  in  fact  typical  of 
diflereiit  stages  of  social  progress ;  and  in  coDseqaence  of 
the  varying  rates  at  which  society  has  advanced  in  different 
parts  of  India,  the  customary  and  statutory  fonus  of  mar- 
riage prevailiug  amongst  the  Hindus  and  the  semi-Hindu 
races,  mostly  of  non-Aryan  origin,  are  of  the  most  varied 
description.*  So  that  Indian  life  presents  almost  every 
])ossible  form  of  the  conjugal  relation,  from  the  grossest 
polyandry  veiling  on  promiscuity,  to  the  purest  and  the 
most  rational  form  of  mono<ramy.  * 

It  is  this  last  circumstance  that  attaches  peculiar  value 
to  the  Hindu  law  of  marriage.  While,  like  every  other 
branch  of  living  law,  it  haa  an  interest  for  the  practical 
lawyer,  and  like  every  other  branch  of  archaic  jurispru- 
dence, an  interest  for  the  jurist,  it  is  a  rare  collection  <^ 
varied  materials  for  the  student  of  sociology. 
SnniinMa  "i  From  the  above  remarks  yon  may  infer  that  the  Hindu 
■ubjectot  law  of  marriage  is  a  complicated  subject,  and  so  to  some 
extent  it  really  is;  but  it  is  free  from  one  source  of  com- 
plication which  often  perplexes  the  stadent  of  lav.  It 
lias  not  to  be  disentangled  out  of  a  mass  of  unconnected 
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precedents.  "  It  is  remarkable,"  observes  Morley,  "  that  .Lxcttubk  i. 
there  have  been  no  cases  relating  to  the  Hindu  law  of 
husband  and  wife  reported  in  the  Preudenciee  of  Bengal 
and  Madras:  the  reader  will  perceive  that,  with  one 
exception  (a  case  in  the  Supreme  Court  at  Calcutta),  all  the 
placita  refer  to  cases  decided  in  the  Adawlut  Courts  of 
Bombay."  *  Though,  Hince  the  above  was  written,  there 
has  been  some  addition  to  the  case-law  on  the  subject,  yet 
that  addition  is  but  small.  The  Bombay  cases  alluded  to 
are  cases  relating  to  certain  customary  forms  of  mar- 
riage. 

One  cause  of  this  scantiness  of  case-law  is,  I  believe,  the 
sacramental  character  of  marriage  in  Hindu  law.  Owing 
to  this,  the  Hindus  are  so  careful  to  observe  the  rules  con- 
cerning marri^e,  and  to  avoid  error,  unless  it  be  on  the 
safe  side,  and  so  strong  is  their  disinclination  to  question 
the  validity  of  marriage  in  any  case,  that  disputes  con- 
ceming  this  topic  seldom  arise  for  judicial  determination. 

It  remiuns  now  only  to  say  a  few  words  by  way  of  intro-  siridhnn. 
duction  to  the  law  of  Stridhaii.  The  word  atridhan  is 
derived  &om  etri,  womui,  and  dhan,  property,  and  means 
literally  woman's  property.  While  declaring  the  perpet-*?^ 
ual  tutelage  of  women,'  and  their  general  incapacity  to 
hold  property,*  the  Hindu  law  concedes  to  them  the 
privilc^  of  holding  property  of  certain  descriptions  with 
absolute  power  of  disposal  It  appears  also  to  have  re- 
garded their  interests  in  prescribing  the  order  of  sue- 
ceteion  to  woman's  property,  as  may  be  seen  from  the  very 
prominent  posiUon  therein  assigned  to  the  daughtei*,  who 
in  many  cases  inherits  her  mother's  property  io  the  esclu- 
■  1  Dig.,  p.  2B7  iiDt«.       ■  Hum,  IZ,  3.       '  Hwu,  Till,  416. 
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,  sion  of  male  issue.  The  lav  of  stndAon  stands,  therefore, 
in  favorable  contrast  with  the  general  spirit  of  the  Hindu 
law,  which  in  other  respects  is,  no  doubt,  not  very  equi- 
table towards  women ;  and  when  it  is  remembered  that  in 
no  ancient  or  mediEeval  system  of  law,  except  the  Maho- 
medan  and  the  later  Roman,  have  so  lat^  concessions  been 
made  in  favor  of  the  proprietary  rights  of  women,  the 
Hindus  may  find  some  reason  for  just  complacency  in 
this  chapter  of  their  law. 

Conceraii^  the  nature  of  ttridkan  and  the  order  of 
succession  to  it,  great  diveraity  of  doctrine  prevails  in  the 
different  schools.  In  tracing  this  diversity  to  its  source, 
you  will  be  funiiehed  with  ample  illustration  of  the  man- 
ner in  which  the  interpretation  of  texta  by  commentators 
has  served  as  an  agency  for  the  gradual  development  of 
the  Hindu  law. 

I  shall  conclude  this  Jjecture  with  a  rough  outline  of 
the  plan  I  intend  to  follow. 

As  the  law  of  atridhan  depends  in  some  of  its  provisions 
on  the  law  of  marri^e,  the  consideration  of  marriage  will 
precede  that  of  titridhan. 

The  Hindu  law  of  marriage  divides  itaelf  into  two 
branches,  one  being  the  Hindu  law  of  marriage  strictly 
and  properly  so  called, — that  is  the  law  as  found  in  the  in- 
stitutes and  commentaries ;  and  the  other,  the  law  relating 
to  certain  forms  of  marriage  which  are  legalized  by  cus- 
tom or  by  statute  law,  and  which  prevail  among  the  Hin- 
dus in  the  widest  sense  of  the  term,  aa  including  Hindus 
strictly  so  called,  as  well  as  those  who  are  popularly  known 
by  that  name.  I  shall  treat  of  each  of  these  branches  sepa- 
rately, and  b^D  with  the  former,  which  will  be  discussed 
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onder  the  following  four  lieads,  to  whicb    the  poiuts  for  LectobbI. 
consideration  on  the  subject  may  be  reduced,  viz. : — 
I. — Fartiea  to  marriage. 
II. — Modes  of  contracting  marriage. 
III. — Incidents  of  marriage,  that  is,  rights  and  duties 

arising  not  of  it. 
IV. — DiasoluUon  of  marriage. 
Having  finished  the  law  of  nuxrioge,  I  shall  take  up  the 
law  of  atridhan.     In  this  subject  the  qoestiona  for  consid- 
eration are  three — 
First — What  constitutes  etrWum  t 
Second — What  are  the  rights  of  a  Woman    over    her 

Btridhanf 
Third — What  is  the  order  of  succession  to  atricUian  f 
These  questions  will  be  considered  in  the  order  indicated 
above. 
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QucMioiM  for  GoniidantioD — Who  ue  inmnipetont  to  murjr — Hi  nan — IdioCi  and 
Innttici — Tba  deal  and  damb,  and  p«rioni  incurabljr  rlitnatnil — ImpoMit  pu- 
aona— Ooe  having  a  wifa  LTing — Polygamy — One  whoae  eldac  brothac  u 
unmanicd — Who  are  onflt  to  b«  taken  in  marriage — Femalei  how  far 
ricwad  aa  parlie*  to  marriage — Uinon — UarrUgcabl*  age  (or  a  famala— < 
Guardiuighip  in  marrtage— Betrothed  girl— One  whose  hnabaod  U  liTing — 
Widvwe — Oiib  with  Tiaible  or  other  minor  detecla — One  whoae  elder  (later  ii 
immarried — Woman  ol  the  aame  jotm — Qirla  related  within  the  prohibited 
degrMB— Prohibited  degrea  in  different  ayttem*  eompared— Daughter  ol  <me'a 
api ritual  guide  or  pupil — Qirl  bearing  one'a  mother'*  name — Girl  older  in 
age — Girl  belonging  to  a  different  eaite— Daaghteri  of  illegitimate  perioiii — 
Eflect  ot  disqualification  on  marriage  already  completed. 

I  Bhall  begin  -with  the  Uw  relating  to  parties  to 
marriage.  The  rule  is,  that  primd  facie  all  persons  are 
to  be  deemed  qualified  for  every  purpose,  unless  it  is  shown 
that  the  law  has  disqualified  any  of  them  for  any  purpose. 
We  have,  therefore,  to  enquire  what  persons  are,  by  the 
Hindu  law,  disqualified  ^m  becouiing  parties  to  marriage. 
This  disqualification  is  either  absolute  or  relative,  according 
as  it  renders  a  party  altogether  incompetent  to  marry,  or 
only  incompetent  to  many  a  particular  person.  Thus  a 
woman  whose  husband  is  living  is,  as  you  will  see,  abso- 
lutely incompetent  to  marry,  while  a  woman  who  is  re- 
lated to  a  man  within  certain  prohibited  d^^rees  is  dis- 
qualified only  as  r^ards  marriage  with  that  particular 
man,  and  may  marry  any  other  man  to  whom  she  ia  not 
BO  related.  If,  in  accordance  with  the  view  that  ia  taken 
of  marriage  in  the  Hindu  law,  we  regard  man  aa  the  active 
party,  or  the  party  who  marries,  and  woman  as  merely  the 
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paaaive  party,  or  the  party  wbo  is  taken  in  mai-riage,  the  two  LBcrriiB  II. 
questions, — ^Who  are  incompetent  to  marry  ?  and  Who  are 
unfit  toi  be  taken  in  marriage  ? — will  embrace  the  whole 
scope  of  the  enquiry  into  abeolute  and  relative  disqualifi- 
cations ;  for  the  answer  to  the  former  will  indnde  all 
absolute  disqnalificatdfms  in  the  male,  while  the  answer  to 
the  latter  will  include  all  absolute  diaqnalificationa  in  the 
female,  as  well  as  all  relative  disqualifications  in  both. 

I  shall  consider  first  the  qaestion.  Who  are  incompetent  wiw  ■»  lo- 

^         _    oonptltntW 
to  marry  7     Here  you  will  bear  in  mind  that  marriage  is  minj. 

r^arded  in  Hindu  law  not  only  as  a  civil  contract,  but 
also  as  a  sacrament,  being  one  of  the  ten  regenerating 
ceremonies'  necessary  for  men  of  the  twice-born  classes, 
and  the  only  one  necessary  for  Sudras ; '  and  that  in  con- 
sequence of  this  religious  necessity,  the  grounds  of  disquali- 
fication for  marriage  are  fewer  in  the  Hindu  law  than  in 
any  other  polished  system  of  law.  I  shall  notice  tlie  cases 
of  perscma  who  are  generally  considered  incompetent  to 
marry,  and  point  out  their  position  in  the  Hindu  law. 

PeiBonB  below  a  certain  age  are  in  most  other  systems  iiinon. 
of  law  considered  incompetent  to  marry  ;  but  that  age  is 
not  the  same  in  all,  nor  is  it  the  same  as  the  age  of  ma- 
jority for  other  purposes.  Thus  in  the  Roman  law,  males 
below  the  age  of  fourteen  years  are  declared  incompetent 
to  marry,*  but  the  age  of  majority  for  other  purposes  is 
twenty-five  years.*  By  the  Code  Napoleon,  a  man  under 
eighteen  cannot  marry  without  a  dispensation  irom  Qov> 

*  Thej  an  Oarhhadhana,  Jataiaraia,  JfamJurana,  Ifitkrawutna, 
Amtapratana,  CliMdakarana,  Ufinntfa»a,  Saeitri,  Sama>iar1»na,  Mid 
MarrUgv.    Se»  CoUb.  Dig.,  Bk.  T,  134  note. 

■  Itid,  V,  122. 

>  Inrt.  of  Jiutiniui,  Lib.  I,  Tit  Z  and  XXII. 

•  iDBt.,  Lib.  I,  Tit  XXIII. 
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Lboturs  II.  enunent,'  while  the  ordinary  age  of  m^oritj  is  twenty- 
one."  Under  the  English  law,  while  the  ordinaiy  age  of 
majority  ia  twenty-one,  the  age  of  consent  to  matrimony  is 
fourteen  in  males  and  twelve  in  females ;  but  if  a  boy  under 
fourteen  actually  go  through  the  form  of  marriage,  such 
marriage  is  not  absolutely  void,  but  voidable  only.*  But 
in  the  Hindu  law,  want  of  age,  though  a  disqualification 
for  other  purposes,*  does  not  render  a  person  incompetent  to 
many,  and  there  is  no  age  fixed  as  the  age  of  consent  to 
marriage.  Though  our  ancient  sages  fiilly  perceived  that 
the  cares  of  matrimony  ore  incompatible  with  the  Ufe  of  a 
professed  student;  and  accordingly  a  twice-horn  man  is 
directed  1^  Manu  not  to  many  until  the  completion  of  his 
period  of  studentship  ;*  yet  Utat  period  is  indefinite,  as  it 
commences  with  Upanaycen,  or  investiture  with  the  sacred 
thread,  and  may,  as  the  same  sage  ordains,  last  for  thirty>ux 
years  or  for  half  that  time,  or  for  a  quarter  of  it,  or  untdl 
he  perfectly  understands  the  Vedaa.'^  At  the  present  day 
this  period  of  studentehip  is,  as  you  are  aware,  entirely 
nominfd,  being  reduced  to  a  few  hours  or  at  the  most,  days ; 
and  the  ceremony  of  8a/mavartan,  or  return  from  the  house 
of  the  preceptor,  is  performed  sometimes  on  the  very  day  of 
the  Upanyan,  and  sometimes  only  a  few  days  later.  But 
as  investiture  with  the  sacred  thread,  which  takes  place 
for  the  Brahman,  Kshatriya,  and  Vaisya,  ordinarily  at  the 
ages  of  eight,  eleven,  and  twelve  years,'  must  precede 
marriage,  practically,  the  limits  of  the  marriageable  age  for 

•  Aria.  114,  IIS. 

•  Art.  488. 

>  Bte^ieo'i  OammentariM,  Bfc.  Ill,  Cli.  11. 

•  CoUb.  Dig.,  Bk.  II,  Oh.  IT,  IS,  B7,  fiS  ;  Muin,  THI,  IGS. 

•  lUon,  III,  4. 

•  lUnu,  III,  1 ;  SM  klw  IX,  S4. 
)  U*nii,  II,  S6. 
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these  classes    are    eight,    eleven,    and  twelve  years  res-  LRerrRE  ii. 
pectively  ;  and  for  the  Sudra,  there  is  no  limit  at  aU. 

Bat  though  a  boy  may  many  at  axi  early  age,  when  his 
own  consent  ia  hardly  worth  anything,  the  consent  of  his 
father  or  oUier  guardian  is  necessary  so  long  aa  he  is  a 
minor.'  The  texts  of  Hindu  law  speak  of  guardiajifihip  in 
marriage  only  with  reference  to  female  minors,*  bat  in  a 
esse  given  in  Macnaghten's  Precedents  of  Hindu  Law,*  one 
of  these  tezta  was  held  applicable  to  the  esse  of  a  male ; 
and  that  text,  which  is  evidently  ihe  text  of  Yajnavalkya 
(I,  63),  cited  in  Colebrooke's  Digest  (Bk.  V,  136),  inrovidea 
that  the  &ther,  the  paternal  grandfather,  the  Inother,  a 
aahuZya  or  lfiTiHmn.Ti  on  the  paternal  side,  and  the  mother, 
are  the  goardians  in  socoesston.  The  want  of  a  guardian's 
consent  would  not,  however,  invalidate  a  marriage  other- 
wise legally  contracted* 

The  marriage  of  a  Hindu  minor  is  not  only  allowable, 
bat  has  been  held  to  be  a  legitimate  cause  of  expense  in 
regard  to  which  his  guardian  has  power  to  bind  him.' 

Muriage  being  one  of  the  matters  not  fleeted  by  the 
provimons  of  the  Indian  Majority  Act  (IX  of  1875),  for 
the  purposes  of  marriage,  a  Hindu  attains  majority  on  com- 
pleting his  fifteenth  year." 

Ajdmg  and  abetting  the  marriage  of  a  minor  under  the 
Court  of  Wards  in  the  Madras  Vresidency,  without  the 


■  Kondlal  Bha^wandu   o.  Tapeedsg  and    BDOtlier,  dt«d  in   1  HotL, 
3BT  ;  Steele's  Law  and  Coitom  ol  Hindoo  Caatai,  p.  26. 
>  Coleb.  Big.,  Bk.  T,  ISS ;  Haiads,  XII,  20—22 

*  Ch.  Til,  C>ie  II. 

*  HodboMoodnn  Hookerjee  v.  Jadnb  Chnndor  Banerjee,  3  W.  B.,  194  ; 
Baae  Balyat  and  otlieiB  r.  J^ishnnd  Kewnl,  3  HorL,  181 ;  8t»de,  30. 

*  JngrgcMnr  Siitwr  e.  NOambni  Biiwna,  8  W.  B.,  SIT. 
'  Caleb.  Dig.,  Bk.  I,  Ch.  T,  188  ;  Bk.  II,  Ch.  IT,  15. 
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LKCTUBtf  II.  leave  of  the  Collector,  is  made  punishable  under  section  9 
of  Act  XXI  of  1856. 

iiiiniB  sii>i  Persons  of  unsound  mind, — ^that  is,  idiota  and  lun&tics, — 

though  disqualified  for  civil  purposes  geueially,'  have  not 
been  declared  incompetent  to  many.  On  the  cxmintj, 
there  are  indications  in  the  law  from  which  it  would 
appear  tJiat  they  are  considered  to  be  competent  to  many. 
Thus  Manu,  after  declaring  the  exdusioa  of  these  and 
other  disqualified  persons  from  inheritance,  ordainB.** 

"  If  the  eunuch  and  the  rest  eboold  at  any  time  desire  to 
mury,  a/nd  if  the  wife  of  the  ewnuck  should  raise  up  a  son 
to  him,  by  a  mem  legaUy  appovnted,  that  son  and  the  issue 
of  such  as  have  children,  shall  be  capable  of  inheriting." 
And  Jimuta  Tahana,  in  his  chapter  on  exclusion  from  in- 
heritance, makes  the  following  comments  on  the  above 
passage : — "  It  must  not  be  objected,  how  can  they  contract 
marriages,  since  the  eunuch  not  being  male,  is  incapable  of 
procreation,  and  the  domb  man  and  the  rest  [or  those  bom 
deaf  or  blind],  are  degraded  for  want  of  initiation  and  in- 
vestituie,  because  they  are  unapt  for  [ihe  preparatoiy] 
study  7  The  eunuch  may  obtain  issue  from  his  wife  by 
means  of  another  man ;  and  a  person  unfit  for  investitore 
■wUh  the  sacerdotal  string  is  not  degraded  from  his  tribe  for 
want  of  that  initiation,  any  more  than  a  Sudra."  '  And 
the  leading  authorities  of  all  the  other  schools,  the  Mita- 
kshata,*  the  Vivada  Chintamani,'  the  Vyavahara  Maynkha,* 
and  the  Smriti  Chandrika,'  agree  with  the  Dayabhags  in 

*  Coleb.  Digf.,  Bk.  II,  Ch.  T,  ST,  fiS. 

•  II,  203. 

•  Ch.V,  18. 

•  Ch.  II,  Sec  X.  S— II. 

*  PEoMonno  Coomu  Tagore'i  twulation,  p.  241. 

*  Ob.  IT,  Sm.  XI,  11. 
»  Ch.  V,  32. 
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treating  the  issue  of  such  persons  as  legitimate  and  as  com-  Leotukx  II. 
petent  to    inherit     It  was  accordingly  held   in   an   early 
case/  that  the  marriage  of  a  lunatic  was  valid,  and  the  same 
view  of  the  law  is  quoted  as  correct  in  West  and  BUhler'a 
Digest  of  Hindu  Law  (p.  288). 

But,  on  th.Q  other  band,  it  should  be  noticed  that  the 
idiot  and  the  lunatic  being,  where  the  loss  of  reason  ia 
complete,  incompetent  to  accept  the  gift  of  the  bride, 
which  is  a  necessaiy  paii  of  the  ceremony  of  marriage,* 
it  is  not  e^&y  to  understand  how  their  momage  in  such 
cases  can  be  regarded  as  marriage  at  alL  And  I  may  add 
here  that  Hindu  law  permita  the  wife  to  neglect  a  mad 
husband.' 

It  needs  hardly  to  be  pointed  out  that  such  marriages  are 
exceedingly  improper.  The  answer  of  the  Pandits  in  the 
case  above  mentioned  declares  the  marriage  of  a  lunatic 
immoral  To  say  nothing  of  the  objections  based  upon 
reaaon,  the  authorities  on  the  Hindu  law  itself  clearly  dis- 
countenance such  marriages.  Thus  Uana  dedares* — "But 
it  is  better  that  the  damsel,  though  Duurriageable,  should 
stay  at  home  till  her  death  than  that  he  (the  father)  should 
ever  give  her  in  marriage  to  a  bridegroom  void  of  excellent 
qualities."  Marriages  of  idiota  and  other  naturally  dis- 
qualified persona  must  obviously  be  of  rare  occurrence,  and 
the  rule  which  declares  them  valid  and  l^al  can  be  justi- 
fied only  on  the  ground  that  the  opposite  rule  would  be  hard 
agunat  the  unfortunate  ofispring,  taiA  would  deprive  the  un- 
happy wife  of  her  legitimate  conjugal  status  without  giv- 
ing her  any  compensating  advanti^ 


■  IM>7oIiiim  Hitter  and  othen  e.  Badftohufii  Mitter,  2  Horl.,  99. 
*  Bea  Lecture  III.  '  Bee  Hum,  IX,  79.  *  IX,  89. 
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Lkctuek  1L      The  cases  of  peracms  who  are  daaf  and  dumb,  or  an 

affected  with  loatihaonie  and  incorable  maladies,  are  analo- 

Tha  deaf  ind   ngug  to  those  of  idiota  and  lunatics,  in  this  respect  that 

dumb,  and         ° 

peraoni  in-      theiT  incapacity  to  participate  in  t3ie  necessary  rites'  does 

diMSHd.  Qot  render  their  marriage  void.*  But  I  may  add  that  snch 
persons  have  been  held'  not  to  be  entitled  to  enforce 
restitution  of  conjugal  rights. 

Impotent  Impotcncy,  which  is  generally  considered  as  a  disqnaiifi- 

cation  for  marriage,  is  not  viewed  in  that  light  in  the 
Hindu  law,  as  will  aippeax  &om  the  passages  of  Ilanu  and 
the  Dayabhaga  already  qiioted.  This  is  because  impotent 
did  dot  formeriy  rmder  mairiage  abaolutdy  fruitless,  as  the 
impotent  could  appoint  kinsmen  to  beget  issue  on  their 
wives.  This  vicarious  mode  of  fulfilling  one  of  the  primary 
objects  of  matrimony,  being,  however,  interdicted*  in  tbe 
KaU  or  present  age,  it  is  doubtful  whether  impoteney 
ought  not  now  to  be  r^arded  as  a  disqualifying  cause, 
especially  as  Faiasata,  the  sage  whose  institutes  are  held  to 
be  peculiariy  authoritative  in  the  present  age,*  in  his  ode- 
brated  text*  in  &vot  of  the  remairlage  of  widows,  allows  a 
woman  to  take  a  second  husband  if  the  first  is  impotent 
AjuoDg  the  inferior  classes,  impotence  is  a  ground  of  dis- 
qualification for  marriage.'  Among  the  higher  dosses,  h^ 
pily,  tbe  point  has  never  been  raised ;  but  seme  authorities 
hold  that  impotence  in  their  case  would  not  nulUfymaniage.* 

On«  hninR  *       Tbe  marriage  of  a  person  having  4  wife  living  is  jfoohib- 

Poly^m"]^~  ited  in  Christian  countries ;  but  Hindu  law  permits  poly- 

■  Uuin,  21, 36.  '  BlMle,  p.  80. 

)  Bai  FranikDTai:  ■.  Bhika  EftUUDJi,  6  Bran.,  A.  C.  J.,  20V. 

•  Sm  Gsnenl  ITote  to  Hutu. 

>  Fuaaan  qnoted  in  Tldjasagai'a  HMriage  ot  Hinda  Widom,  p.  1. 

*  Qaot«d  in  Uie  mme,  p,  R 

1  Steele,  p.  1S7.  •  Jbid. 
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gamy,  thon^  it  does  not  appcova  the  practice.  It  is  true  Liciitbi  II. 
that  polygamy  is  ezpresaly  allowed  nily  nnder  certain  cir- 
cnmstaneeB  ,-*  but  considering  the  nature  of  some  of  these  cir- 
camstancea,  and  considering  that  a  wife  who  speaks  unkind- 
ly 18  allowed  to  be  superseded  without  delay,  it  would  follow 
that  polygamy  ia  not  illegal  in  any  case.  Macnaghten,* 
Starai^,'  and  Shamacharen*  consider  polygamy  prohibited 
exoept  for  allowable  reasons ;  and  Pandit  Iswarehaodra 
Vidyssagar  has  cited  the  foUowing  passage  of  Uanu,' — 

"  For  the  first  marriage  of  the  twice-bom  classes,  a  woman 
of  the  same  class  is  recommended  ;  but  fw  such  as  are  im- 
pelled by  inclination  to  marry  ^ain,  women  in  the  direct 
order  of  the  classes  are  to  be  preferred : 

"  A  Sudra  woman  only  must  be  the  wife  of  a  Sudra ;  ahe 
and  a  Yaisya,  of  a  VtuBjra ;  they  two  and  a  Oahatriya,  of  a 
Cahatnya :  those  three  and  a  Brahmani,  of  a  Brahman," — 
u  authority  for  the  position  that  one  cannot  hare  more 
than  one  wife  c^  equal  caste  with  him  at  the  same  time,  except 
for  certfun  allowable  reasons;  in  other  words,  Uiat  polygamy 
such  as  now  prevails  is  prohibited  by  the  aaetraa.  But  his 
interpretation  of  the  above  text  has  called  forth  much  hostile 
criticism  and  an  elaborate  rejoinder.  It  is  not  my  object  here 
to  ta3ce  part  in  this  learned  controveray  as  to  what  is  the 
crarect  exposition  of  the  above  passage ;  but  I  cannot  help 
observing  that  the  text  quoted  above  refers  not  to  the  num- 
ber of  wives  that  a  man  can  have,  bat  to  the  castes  in  which 
he  can  marry  ;*  and  I  think  I  can  safely  affirm  thai  the 
prohibition  against  polygamy,  such  as  is  inferred  from  thia 
and  other  texts,  is  meanly  (^rectory  and  not  imperative.^ 

■  Huin,  IX,  TT,  80, 81.  •  PrineiplM  of  Hiudn  Law,  S8. 

■  Hindn  L*ir,  Vol.  I,  fi2.  *  VyftTMthft  Dkipana,  672. 

•  m,  12  wd  13.  •  Sea  ]1yabli»ga,  Oh.  IX,  S-fi. 

*  See  VetasTuni  ChetU  v,  Appuvatti  Oh«tti,  1  Hftd.,  STG. 
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Lbctubi  IL  The  practice  has  alTrays  prevailed  among  the  Hindus,  fmd  it 
reached  its  climax  in  Bengal  as  an  incident  of  kulimgm. 
This  last-named  institution  has  exercised  its  pernicious 
influence  upon  marriage  for  several  centuries,  but  happily 
it  is  now  fast  becoming  obsolete,  and  will  soon  become  purely 
matter  of  history.' 

It  was  established  by  Ballal  Sen  with  a  view  to  hooor 
the  deserving  amongst  the  Brahmans  in  his  kingdom ;  but 
there  is  one  radie^  error  in  the  system  which  has  ren- 
dered it  an  unmixed  evil.  The  distinction  is  made  heredi- 
tary, BO  that  though  possessing  no  other  merit,  the  descendant 
of  a  kidin  would  rank  as  such,  provided  that  no  female  in 
his  family  has  been  married  to  any  but  a  kulin .-  while  per- 
sons of  the  inferior  class  called  vanaaja,  though  tiiey  can 
never  become  Jculina,  are  considered  highly  honored  if  they 
can  marry  their  daughters  to  kulins.  Hence,  sometimes  frata 
fear  of  degradation,  and  sometimes  from  a  desire  to  elevate 
their  position,  people  were  led  to  select  kulin  husbands  for 
their  daughters.  Thus,  while  the  kvXiTia  generally  obtained  a 
plurality  of  wives,  the  vanaajaa  necessarily  found  it  diffi- 
cult to  obtain  wives,  and  were  driven  to  the  reprehensiUe 
practice  of  buying  girls  for  marriage. 

One  ThoM         One  whose  eld&t  brother  is  unmarried  is  considered  in 

elder  brothM  IS 

nnnurried.       Hindu  law  incompetent  to  marry  ;  *  hut  the  elder  brother 

must  be  one  by  the  same  mother*     He  who  violates  this 

rule  is  called  a  parivettri,  and  his  oSence  is  styled  parivedana. 

This  ofienoe,  however,  is  not  committed  where  the  elder 

brother  is  living  in  a  foreign  country,  or  is  impotent,  or 

degraded,  or  under  any  such  bodily  or  mental  infirmity  as 

■  For  an  soixnuit  of  XmtUtitm,  sm  YidjMUgt'a  flirt  Tnot  on  Foly- 
gunj,  pp.  IS — 28. 

•  HMin,  111,171,172.  • 

■  OUtaluHInuiua,  Sec  VI,  Si. 
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would  render  hia  marriage  improper.'     The  above  rule  owes  LEcruKK  II. 

ite  origin  to  tihe  influence  of  the  joint  family  system.    It  is 

really  no  impediment  to  marriage,  but  rather  operates  as  an 

inducement  to  it    For  the  marriage  of  every  man  thus 

becomes  not  only  a  necessity  by  itself,  but  a  condition  neces- 

eary  for  the  marriage  of  his  younger  brothers.    The  rule, 

it  appears,   was  never  treated   as  anything  m(n«  than  a 

moral  injunction ;  and  now  witii  the  disintegration  of  the 

joint  family,  uid  the  consequent  change  of  ideas  and  feelings, 

ite  force  is  becoming  less  and  less. 

I  now  come  to  the  second  question.  Who  are  unfit  to  be  Whoan 
taken  in  marriage  ?  Marria^  is  more  imperatively  neces-  be  takon  in 
sary  for  a  female  than  for  a  male.  It  is  the  only  sacrament 
for  women.*  Manu  declares, — "  Reprehensible  is  the  fatiter 
who  gives  not  his  daughter  in  marrit^  at  the  proper 
time ; "  *  and  other  sages  also  declare  the  same  thing.*  As 
a  consequence  of  this  necessity  for  marriage,  hardly  any 
maiden  is  deemed  absolutely  disqualified  for  matrimony ;  and 
the  nuptials  of  daughters  form  a  charge  on  their  father's 
property,"  and  a  legal  necessity  for  alienation  by  the  widow.* 

I  have  said  above  that  a  woman  is  not  r^arded  in  Hindu  fcemIm  bmr 
law  as  an  active  party  in  marriage.     In  &ct,  she  is  hardly  putiu  to 
regarded  as  a  party  at  alL     Marriage  is  viewed  as  a  gift  of  """^^ 
the  Iside  by  her  &ther  or  other  guardian  to  the  bridegroom : 
Ha  bride,  therefore,  is  regarded  more  as  the  subject  of  the 
gift  than  as  a  party  to  the  transaction.    Sometimes,  as  in 

■  8m    the   text  of  the  Qihandogfi  FuiilBtbB  oit«d   in  the  TJdTahatat-  j«*' 
tWB,  B*ghiiDMid«i'e  Institntee,  Satainpoie  Ed.,  ToL  II,  p.  66.  '^ 

■  lUno,  II,  67. 
'  Hum,  IX,  4. 

'  Coleb.  Dig.,  Bk.  IT,  IS— 17;  ndvahatAUwa,  Baghunandan'ii   Initj. 
tnt<«,  Vol  n,  pp.  88, 69. 

*  MiUtjhM«,  Ob.  I,   Sea  Til,  fi ;  DftTshhag*,  Cfa.  Ill,  8w.  II,  31—39. 

*  DsjabhagA,   Ch.  XI,  Beo.  I,  66 ;  Prnj   Nuain  v.  Ajodb/epniahad, 
1  Bel.  B«p.,  SIS. 


(ibyGoOt^Ie 


46  PABTIES  TO  HASKIAQE. 

LsTTimB  n.  auxtyam/ocera,  or  the  selection  of  a  husband  by  the  d&msol 
herself,  which  was  a  privilege  accorded  by  kings  to  their 
favorite  daughters,  or  in  the  case  where  the  guardian  neg- 
lects to  dispose  of  a  girl  in  manif^,  a  female  may  become 
a  party  to  the  matiimoma]  ccm^vct'  Bat  iheae  are  ex- 
ceptional cases. 

The  early  age  at  which  a  girl  ia  enjoined  to  be  married, 
mokes  her  unfit  to  act  as  a  party  to  the  nuptial  contract, 
and  throws  upon  her  gnardian  the  sole  responmbility  of 
negotiating  a  proper  match  for  her. 

jUij^^  Minors  are  not  only  eligible  for  marriage,  bat  are  the 

fittest  to  be  taken  in  marrit^. 

HwrUgMbia       Regarding  the  marriageable  age  of  a  female,  the  higher 

bnwie.  limit   is    definitely   fixed.     Manu,    Brishaspati,  YatoBtha, 

PaitliinaBi,  Kasyapa,  and  Yyasa  all  strictly  enjoin  Uiat  a 
girl  must  be  given  in  marriage  before  paberty.<  As  for  the 
text  of  Manu,  which  says  that '  it  is  better  that  tlie  damsel 
though  marriageable  should  stay  at  home  till  her  death,  titan 
that  he  (the  father)  should  ever  give  her  in  marriage  to  a 
bridegroom  void  of  excellent  qualities,''  B^ihunaodana  ex- 
plains it  as  being  a  prohibition  against  a  bad  match.*  Fntc- 
tically,  fear  of  the  conventional  shame  that  attaches  to  a 
fiunily  in  which  a  girl  attains  puberty  before  marriage,  makes 
every  father  anxious  to  dispose  of  his  daughter  in  marriage 
as  early  as  possible.  The  lower  limit  of  age  is  not  exactly 
defined.  Ordinarily,  the  lowest  age  for  marriage  is  eight 
years,  but  Manu  allows  a  girl  to  be  married  even  before 
the  proper  age,  if  a  proper  union  is  secored.' 

>  TkJiuTalk^a,  I,  6* ;  Coleb   Dig.,  Vk.  IT.  IS. 

■  Cdrt).  Dig.,  Bk.  IT,  Ch.  1, 11—17  ;  UdraLatattm,  BagkimaadHi'a 
Imtitala,  Vol.  II,  pp.  ftB,  69. 
'  IX,  89.  •  UdnliKUttm,  Inrt.,  ToL  U,  p.  (9. 

*  Hana,  IX,  88,  and  note  bj  Knllnkft. 
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I  ought  here  to  add  ibaJt  the  marriage  oi  a  woman  after  Lcctube  il 
she  has  attained  puberty,  though  declared  einful,  is  not 
alstdutely  void,  though  Bome  degree  of  blame  ia  always 
attached  to  it. 

The  necessity  for  early  marriage  and  the  future  irrevo-  6a>rciiiiii>hip 
lability  of  the  union  nu^ce  guardianship  in  marriage  a 
matter  of  immense  practical  importance,  and  it  forms  a 
topic  of  discu8»on  in  the  writings  of  the  sages  and  Uie 
oommentatoiB.  The  order  in  which  the  right  to  guardian- 
ship in  marriage  Teste  in  the  different  relations  of  a  giri, 
ia  given  somewhat  difierently  by  different  sages.-  Yajoa- 
vaUcya,  whoee  text  is  adopted  in  the  llitakshara,  and  is  fol- 
lowed in  all  the  schools  except  ^»Qa)uiya,  declares, — "  The 
&ther,  paternal  grandfather,  brother,  kinsman  (eaJeulya), 
and  mother,  being  of  sound  mind,  are  the  persona  to  give 
away  a  damsel — the  latter  respectively  on  failure  of  the 
prccBdiDg.'" 

Baghunaudana,  the  leading  authority  of  the  Bengal  school 
on  the  subject  of  marriage,  has,  by  a  comparison  of  the 
above  text  of  Yajnavalkya  with  tiie  texts  of  two  other 
sages,  'Vishnu  and  Narada,  deduced  the  order  of  guardian- 
ship, which  is  the  law  in  Bengal,  and  which  may  be  stated 
thus: 

The  father,  paternal  grandfather,  brother,  Bokulya,  ma- 
ternal grandfather,  maternal  imcle,  and  mother,  if  of  sound 
mind,  are  entitled  in  succession  to  give  a  girl  in  marriage.* 

These  two  rules  call  for  some  remarks.  In  the  first  place, 
you  may  ask  why  it  ia  that  while  all  the  schools  equally 
acknowledge  the  authority  of  the  st^es,  Bengal  should  fol- 
low one  rule,  and  the  other  schools  another,  and  how  the 

*  YkjBKTklkra,  I,  68  :  *ee  tito  2  Btamge,  28. 

*  UdTfthfttaUwk,  InEtitattM,  ToL  II,  p.  70. 
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Lkctum  II,  second  rule  is  deduced.  As  thia  is  the  first  iiwtaiice  in  -which 
these  questions  arise,  I  shall  pause  for  a  moment  to  answer 
them.  The  Mitakshara,  though  referring  to  other  eages 
now  and  then  for  the  purpose  of  illustration,  is  in  the  main 
a  running  commentary  on  Yajnavalkya,  and  accordingly  in 
the  present  instance  adopts  the  text  of  that  sage  as  it  finds  it. 
Raghunandona,  on  the  other  hand,  was  a  compiler  of  Hindu 
law,  and  aa  such,  he  was  not  bound  to  follow  exclusively 
the  text  of  Yajnavalkya,  especially  when  he  found  that  it 
assigned  no  place  to  the  maternal  relations  who,  for  reasons 
not  necessary  to  be  here  dwelt  upon,  had  already  acquired 
importance  in  the  school  to  which  he  bel<mged.*  Accord- 
ingly he  compares  the  text  of  Yajnavalkya  with  those  of 
two  other  sages,  Vishnu  and  Narada,  which  run  thus  :* — 

"  A  father,  paternal  grandfather,  brother,  eakvlya,  mater- 
nal grandfaUier,  and  mother  are  the  givers  of  a  damsel  in 
marriage ;  in  default  of  the  first,  the  next  in  order,  if  in 
the  natural  state  of  mind,  is  entitled  to  perf(n:m  the  cere- 
mony of  gift." — Vishnu. 

"  The  father  himself  will  give  the  daughter  (in  marriage)' 
or  her  brother  by  the  father's  consent,  the  maternal  grand- 
father, the  maternal  uncle,  the  aahulya,  and  relatiims  in  the 
maternal  line,  the  mother  in  default  of  all  (these),  provided 
she  be  of  sound  understanding,  otherwise  the  kinsmen  <A 
her  father  will  give  the  daughter  in  marriage." — Nuikda. 
And  he  adopts  as  the  basis  of  his  rule,  the  text  of  Vishnu, 
with  this  qualification  only,  that  the  maternal  luide  is  to 
have  a  place  before  the  mother,  as  laid  down  in  Narada's 
text     So  much  for  the  treatment  of  texts  by  commentators. 

■  Oompwe  the  pouUoa  of  tbese  relation!  in  the  order  of  Bnooenlon  in  tha 
D«7»bli^  C^  XI,Seo.  TI>  witb  (Out  in  Uie  HlUkdun  (Ch.  U,  8w.  TI.) 

■  Udvahstattwa,  InititotM,  ToL  II,  p.  TO ;  «nd  Sbxai*  Cluuwi^  Tt*- 
Tuth*  Dan"^n«,  p.  6C1. 


.abyG00»:^Ic 


ouARDiAiramF  m  mabiuaob.  49 

In  the  sectmd  place,  you  vill  observe  that  the  order  of  LacinxK  II. 
guardianship  in  each  of  ttte  foregoing  rules  difiets  from  the 
order  of  guardianBhlp  for  other  purposes,  and  assigns  a  very 
inferitH'  position  to  the  mother,  though,  next  to  the  father, 
she  is  the  natural  guardian  of  a  girl  in  ordiaaiy  cases.' 
One  reason  for  this  seems  to  be  the  fact  that  in  marriage, 
the  guardian,  or,  as  he  is  styled,  the  giver  of  the  bride,  has  tO' 
perform  certain  religious  ceremonies  which  the  mother, 
being  a  female,  is  the  least  competent  to  perform.  Perhaps 
a  second  reason  for  this  is  the  fact  that  as  marria^  a&ects 
the  soci^  position  of  a  family,  the  male  relations  of  a  girl 
are  coueidered  better  qualified  than  her  mother  to  provide 
&  Boitable  match  for  her  f  and  iho  dependence  of  women  is 
a  third  reason  for  the  aanw.  Acoordit^i;ly,  in  Ex  parte  Janki- 
praaad  Agarvxda?  the  Supreme  Court  of  Calcutta  held 
that  the  brother  was  the  person  entitled  to  give  a  girl  in 
znarriage  in  preference  to  the  mother.  But  in  a  recent  case* 
the  above  text  of  Yajnavalkya  has  received  a  consbuction 
which,  to  some  extent,  reconciles  it  with  the  natural  rights 
of  the  mother.  In  that  case,  the  plaintiff,  a  divided  brother 
<tf  die  defeodant's  deceased  husband,  claimed  an  exclumve 
right  to  give  in  betrothal  die  infant  daughter  of  his  deceased 
brother,  and  to  have  a  sum  of  money  paid  to  him  by  the 
defendant  for  the  expenses  of  the  marriage.  The  High 
Court  of  Madras,  in  deciding  against  the  plaintiff,  appellant, 
observed ; — 

"  Upon  reason  and  principle,  therefore,  and  the  applica- 

■  Coleb,  Dig.,  Bk.  V,  153,  oommentary. 

>  There  ia  &  common  saying  that  "  the  brids  osrei  for  the  beantj,  her 
moUier  for  the  wealth,  aod  her  father,  for  the  learning,  of  the  bride- 
groom ;  bei  kiDBmeu  oare  for  his  high  lineage ;  and  neighbonn  oare  oaXf 
for  the  marriage  feoat."    See  Mallinath's  note  to  KamaraSambhava,T,72. 

■  Bonlnoia'  Rep.  (Part  II).  114  ;  YyaTastha  Darpaoa.  iiiia. 

*  S.  Nsmawvay am  PiUaj  s.  Aanammai  Ummal,  4  Had ,  339. 
Q 
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Lhttukk  II.  tion  of  the  existing  law  in  regard  to  the  independent  posi- 
tion of  the  defendant,  both  as  guardian  and  proprietor  of 
the  estate  derived  from  her  htuband,  we  come  to  the  con- 
clusion that  the  law  does  not  warrant  a  declaration  of  the 
absolute  right  set  up  by  the  plaintiff.  We  are  of  opinion 
that  the  duty  was  enjoined  on  the  husband's  kinsmen  in 
order  to  ensure  the  making  of  a  suitable  provision  for  the 
betroUial  of  daughters  before  reaching  the  age  of  puberty, 
just  as  it  is  declared  to  be  their  duty  in  the  case  of  sons,  to 
provide  for  the  several  ceremonies  required  to  perfect  the 
regeneration  of  a  twice-horn  man.  It  appears  to  be  so  treat- 
ed by  Jagtm/natha  in  the  Digest,  Sections  303  and  113,  and 
that  they  were  left  to  perform  it  like  all  other  '  auspicious ' 
family  ceremonies  in  harmony,  if  possible,  with  the  mother 
and  other  members  of  the  family.  If  on  a  choice  being 
made  of  a  person  in  every  way  suitable  to  be  afSanced,  a 
mother,  without  sufficient  cause,  improperly  refused  to 
accept  him,  and  obstructed  the  betroUial,  a  suit  to  compel  her 
to  allow  the  ceremony  to  take  place,  and  Lf  she  was  chai^ 
able,  to  provide  means  for  its  celebration,  would  probably 
be  successful  But  no  Court,  we  think,  would  be  justified  in 
granting  such  relief  if  the  mother's  refusal  and  resistance 
were  because  of  serious  objections  to  the  person  chosen,  or 
for  other  good  and  sufficient  cause,  nor,  we  think,  would  the 
betrothal  of  a  daughter  with  an  unobjectionable  person  of 
the  mother's  selection  be  restrained  at  the  suit  of  the 
brother,  or  other  kinsman,  <rf  the  father,  who  had  been  con- 
sulted by  the  mother  and  had  without  any  sufficient  cause 
objected  to  the  betrothal  It  would  seem  from  the  express 
provision  made  by  the  law  for  the  choice  of  a  husband  by 
the  girl  herself  in  case  of  neglect  on  the  part  of  her  rela- 
tives of  their  duty  to  betroth  her  for  three  years  from  tiie 
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time  she  became  marriageable  (Jfanu,  Cb.  IX,  SI  90,  91 ;  Lwruai  n. 
1  Strange'a  Hindu  Law,  36),  that  the  duty  doee  not  amount 
to  an  enforceable  l^al  obligation,  and  the  eSect  of  restrain- 
ing the  betrothal  in  such  a  case  woold  probably  be  to  aid  in 
thwarting  betrothal  b^ore  puberty,  the  very  purpose  for 
■which  the  duty  was  enjoined.  " 

The  above  decision,  you  will  observe,  also  lays  down  the 
important  rule  that  a  guardian  in  marriage,  having  selected 
a  fit  and  unobjectionable  match,  can  hy  a  suit  compel  the 
guardian  of  a  girl's  person  to  allow  the  marriage  to  take 
place,  and  can  also  compel  the  party  chargeable  to  pay 
the  ezpeuses  of  the  same. 

I  may  here  tell  you  that  the  Hindu  law  relating  to 
goardiansbip  in  marriage  and  the  restraint  on  the  freedom 
of  choice  on  the  part  of  the  bride,  resembles  very  much 
the  Attick  law  on  the  subject.  Speaking  of  that  law.  Sir 
W.  Jones  observes :'  "  All  unnecessary  restraints  upon  love, 
which  contributes  so  largely  to  relieve  the  anxieties  of  a 
laborious  life,  and  upon  marriage,  which  conduces  so  emi- 
nently to  the  peace  and  good  order  of  society,  are  odious 
in  the  highest  degree ;  yet  at  Athens,  whence  arts,  laws, 
humanity,  learning,  and  religion  are  said  to  have  sprung, 
a  girl  could  not  be  legally  united  with  the  object  of  her 
affection  without  the  consent  of  her  ccmtroUer,  who  was 
either  her  finther  or  her  grandsire,  her  brother  or  her 
guardiaiL" 

It  has  been  held  in  the  case  of  Mahara/MS  Sa/m 
Buvsee  Koovwaree  v.  Maharanee  Soobk  Koonwaree'  that 
the  word  "  mother  "  in  the  above  texts  does  not  include  a 
stepmother.     It  has  also  been  held  in  the  same  case  that 
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-JMactm  IL  wbere,  as  in  the  instAiice  of  the  aakulyat,  ihe  order  of 
£uaFdiAnehip  is  not  definitely  laid  down,  the  Court  has  llie 
•discretion  to  select  a  proper  person  as  guardian ;  and  in  the 
exercise  of  this  discretion,  the  Court  held  that  the  paternal 
'grandmottier  a{  a  giii  was  preferable  to  hex  atepmoliifir 
as  her  guardian  in  marriage. 

Thou^  the  father  is  undoubtedly  entitled  to  dispose  of 
lus  daughter  in  marriage  in  preference  to  all  others,  yet; 
under  certain  circumstances,  he  may  lose  this  preferen- 
tial right.  Thus,  whoa  he  n^lects  to  exercise  it  in  prop^ 
Hme,  and  allows  the  daughter  to  remain  fen-  a  IcHig  time 
uni»rovided  with  a  husband,  he  forfeits  the  right  alto- 
^ther.*  So  it  has  been  held  that  a  kuli/n  Brahman,  who 
iias  many  wives,  and  vlmts  the  mother  oS  his  daughter 
After  long  iuterv^  of  absence,  during  which  she  continues 
under  the  guardianship  of  hor  mother,  is  not  such  a  natur^ 
guardian  of  that  daughter  as  her  mother.'  This  ruling 
is  certainly  not  favourable  to  ihe  prospects  of  kulmian, 
jud  is  perhaps  not  in  accordance  with  the  strict  letter  of 
the  Hindu  law ;  but  it  undoubtedly  accords  with  the  spirit 
of  that  law. 

A  guardian  may  delegate  his  authority  to  another,  and 
the  delegated  guardian  will  have  the  right  to  dispose  a£ 
lihe  ward  in  marriage.  Such  delegation  may  be  jn-esomed 
•from  the  conduct  of  the  parties.' 

Where  there  is  no  one  authorized  to  give  a  girl  in  mar- 
riage, or  where  her  guardians  neglect  to  do  so,  she  is 
allowed  to  choose  her  own  husband ;  but  in  the  latter  case, 
she  must  wait  for  three  yeu-s  after  attaining  the  marriage- 

■  The  King  r.  Kutaama  NmcIc,  2  Strang's  ?{otm  of  Cassa,  89  ;  I  Nor- 
4oii'i  Leading  Caaee  on  Hiadn  Law,  1, 

*  HodhooBoodnn  Hookeriee  t.  Jadub  Cbandar  BaneijM,  il  W.  B.,  194. 
'  Qolamee  Qopee  Qhoao  r,  Jaggemax  Ohow,  3  W.  B.,  19S. 
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able  i^e.  Hat  is  the  ei^tb  year.'      Speaking  of  thia  latter  LKonm  II; 
ease,  Stiaage  observes  i  "  Though  the  lav  be  so,  it  may  be  a 
questioQ  trhetber,  according  to  modem  practice,  the  right 
do  not,  in  this  case,  continue  to  attach  to  the  substitutes 
(or  the  &ther  instead  of  vesting  in  the  girl."< 

Though  the  consent  of  the  guardian  is  declared  necessary 
with  a  view  to  secure  a  proper  marriage,  it  has  been  held 
that  the  absence  of  such  consent  "would  not  invalidate 
a  mamage  otherwise  legally  contracted  and  performed  witii 
all  the  necessary  ceremoniea.'™ 

This  rule,  however,  seems  to  be  too  broad  in  its  terms, 
and  to  require  some  qualification.  No  doubt,  it  does  not 
protect  forced  or  fraudulent  marriages,  for  they  are  not 
marri^ea  legally  ccxrUracted ;  but  force  and  fraud  are  not 
ihe  only  grounds  oS  objection.  Apart  fr^om  these,  it  is  easy 
to  conceive  a  case  wh^%  a  nei^bour,  or  a  distant  relative, 
may,  through  mere  recklessness,  unite  an  infimt  giri  in 
matrimony  without  the  consent  of  her  guardian,  who  may 
be  her  father ;  and  in  such  cases  it  would  be  gross  injustice 
not  only  to  the  &ther,  but  also  to  the  girl,  to  allow  the 
uoion  to  last,  when  the  father  might  have  secured  an 
inoomparably  better  match  for  hia  daughter.  With  every 
regard  for  the  indissoluble  character  of  marriage,  it  would 
be  mare  correct  therefore  to  say  that  though  the  want  of 
the  guardian's  consent  would  not  necessarily  invalidate 
a  marriage  otherwise  legally  valid,  the  guardian  may, 
for  any  sufficient  reason  affecting  the  propriety  of  such 
loarriage,  obtain  a  declaration  that  it  is  void.  This  view 
of  the  law  is  to  some  extent  supported  by  the  decision  of 

*  Coleb.  Dig.,  Bk.  IT,  18  ;  Muin,  IX,  SB,  90,  91. 
'  1  Stnoge,  SB. 

*  HodbooHMdon  tfookerjee  r.  Jadab  ChDiidei  Banerjee,  3  W.  R., 
194 :  we  alto  Steele,  p.  30. 


(ibyGoOt^Ie 


H  PASTIES  TO   MARRIAQE.       ^ 

Lbothm  II.  the  High  Court  in  the  case  of  Anjojia  Doaaee  v.  Prolog 
Chwnder  Oha«e^  in  which  it  haa  been  held  that  the  Courts 
have  jurisdiction  to  declare  a  marriage  void,  if  procnred 
by  fraud  or  force,  and  celebrated  without  the  consent  of 
the  necessary  parties.  And  the  rule  of  the  Hindu  law 
is  clear  on  the  point.  It  is  the  gift  of  the  bride  (by 
which  must  be  understood  a  gift  with  the  consent  of  the 
legal  guardian,  express  or  implied),  and  not  the  mere 
ceremony  of  marriage,  that  forms  the  basis  of  the  rights  of 
the  htisband  over  the  wife.  For  Manu  declares, — "  The  re- 
citation of  holy  texts,  and  the  sacrifice  ordained  by  the  lord 
of  creatures,  are  used  in  marriages  for  the  sake  of  procur- 
ing good  fortune  to  brides,  but  the  first  gift  (of  ihe  bride) 
is  the  primary  cause  of  marital  dominion."* 

Bairoched  girl.  Regarding  the  fitness  of  girls  already  betrothed  to  otiieis 
to  be  taken  in  marriage,  there  is  some  difference  of  opinion.* 
Betrothment,  however,  is  only  a  promise  to  give  in  mar- 
riage, and,  as  will  be  shown  to  you  in  the  next  Lecture, 
it  is  not  irrevocable.  It  is  allowed  by  Yajnavalkya*  to  be 
broken  if  a  worthier  brid^room  is  found ;  and  so  it 
has  been  held  that  specific  performance  of  such  a  promise  is 
not  enforceable  by  a  suit*  A  girl  betrothed  to  one  person 
is  not,  therefore,  unfit  to  be  taken  in  marriage  by  another,' 
though  some  degree  of  Idame  is  generally  attached  to  such 
marriage. 

'  HW.  B.,*03. 

*  V,  162  ;  I  have  heie  departed  ft  little  from  Sir  W.  Jooea's  ttaiul*- 
tioa,  oM  there  seems  to  be  ft  slight  inoccarftcy  in  IL 

*  See  ShaniB  Charsc'B  TyftTftstha  Diuptuia,  pp.   6jG,  S4S. 
'  I,  66.    See  Uitakahara,  Cb.  II,  a^o.  XI,  27. 

*  Umedkiks  r.  Nagliidui   Nftrotundas,    7   Bom.   0.  C.  J.,   132  ;  Ma 
■1m>  Iu  the  msttsr  of  Onnpnt  Narida  Singh,  I.  L.  B.,  1  Calc,  74. 

*  See  the  opinion  of  the  Pftodit  in  LaUii  Priyft  o.  Bbftimb  CltMidn 
Chaudhnri,  S  Sel  Bep„  371. 
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A  woman  whose  husband  is  iiviiig  is  absolutely  prohibit-  Lbctosk  II. 
ed  to  be  married  a^ain.     Hindu  law  does  not  permit  poly- 
ajidry,  and  the  practice  exiata  only  as  a  custom  amongst  ^,\][|Jj^ 
particular  tribes  in  certain  localities.     The  only   instance  ''"°8- 
of  polyandry  among  the  Hindus  is  that  of  the  mythical 
Draupadi ;  but  it  has  been  the  cause  of  much  discussion  in 
the  Mahabharat,'  and  is  regarded  as  an  exceptional  case. 
Not  only  is  it  prohibited  in  the  institutes  of  the  sages  *  but 
t^ere  is  direct  authority  in  tiie  Vedae  against  such  practice.* 
The  marriage  of  a  woman  whose  husband  is  living  is  not 
only  illegal,  but  is  an  offence  punishable  under  section  494 
of  the  Indian  Penal  Code. 

The  marriage  of  widows,  though  permitted  by  Farasara*  Widowt, 
and  Narada,^  baa  never  been  the  practice  among  Hindus. 
It  is  reprobated  by  Manu,  who  says, — "  A  widow  who, 
from  a  wifdi  to  bear  children,  slights  her  deceased  husband 
by  nuirrying  again,  loings  disgrace  on  herself  here  below, 
and  shall  be  excluded  from  the  seat  of  her  lord ;" "  and  it 
is  prohibited  for  the  Kali  or  the  present  age  in  the  Fura- 
nas  and  otiier  sacred  writings.^  Accordingly  it  has  always 
been  held  to  be  prohibited  by  the  Hindu  law*  This  rule 
of  Hindu  law  has,  however,  been  abrc^ted  by  Act]  XV  of 
1836 ;  and  a  Hindu  widow  is  now  eligible  for  marriage 
under  the  provisions  of  that  Act. 

Hanu  directs  every  twice-born  man  to  avoid  marrying  Girls  with 
a  girl   belonging   to   any  of   the  ten    following  families,  minor  ittma. 

»  AdipM-Tl,  Ch.  XVI,  9,  22—27.  " 

■  BeeHuia,yiII,226iIX,  46,  17,71. 

■  AitarejB  Brkhmuia,  qnoUd  in  TidTaMgar'a  Moond  Tiaotj  on  Vaha- 
Tibohk,  p.  106  ;  Toittirija  Suiliita,  quoted  in  ibid,  p.  199. 

*  Puuva,  Ch.  IT,  quoted  in  Vidjamgax's  Harria^  of  Hindo  Widovi, 
p.  7. 
'  XII,  97.    ■  '  T,  161. 

'  See  General  Note  to  Hann,  I,  T,  k  VI. 
■lStmiKe,37,241. 
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B II.  oamely : — "  The  &mily  which  has  omitted  prescribed  sets  of 
religion ;  that  which  has  produced  no  male  children ;  Uiai 
in  which  the  Veda  has  not  been  read ;  that  which  has  thick 
hwT  on  the  body ;  and  those  which  have  been  subject  to 
hsemorrhoids,  to  phthisis,  to  dyspepsia,  to  epilepsy,  to 
leprosy,  and  to  elephantiasis ;" '  and  also  a  girl  that  ia 
inunoderatively  talkative  or  sickly,  or  bas  visible  defects, 
such  as  too  much  hair  on  the  skin ;  as  well  as  one  with  the 
name  of  a  oonstellatJOD  or  of  a  river  or  other  name  raising 
an  image  of  terror ;  and  likewise  one  who  has  no  brother, 
or  whose  fatiier  is  not  well  known.*  Now  these  rules  are 
evidently  not  meant  to  imply  aoy  legal  prohibition.  If 
it  were  so,  half  the  female  population  of  India  would  be 
excluded  &om  matrimony.  But  we  are  not  left  to  decide 
for  ourselves  whether  these  rules  are  imperative  or  merely 
directory.  The  inconvenience  of  observing  them  as  im- 
perative prohibitions  must  have  been  perceived  long  before 
our  time.  They  were  originally  meant  to  be  mere  rules 
of  caution  and  advice,  and  found  a  place  in  the  Institutes 
as  it  is  a  mixed  treatise  on  law,  ritual  and  hygiene ;  and 
BO  long  as  their  real  nature  was  known  from  tradilirai, 
they  exacted  their  due  share  of  obedience  and  caosed  no 
difficulty ;  and  when  time  had  raised  their  suictity,  and 
it  became  necessary  to  invent  reasons  for  excusing  their 
Don-observance,  reasons  were  readily  found  Thus,  Kulluka 
Bhatta,  in  his  commentary  on  these  texts,  remarks  that  thej 
are  prohibitions  the  violation  of  which  would  be  improper, 
but  would  not  invalidate  the  wifehood  of  the  girls  therein 
enumerated ;  and  his  reason  seems  to  be  this,  that  wifehood  or 
the  matrimonial  relation  being  a  spiritual  or  abstract  entify, 
cannot  be  aSected  by  the  violation  of  a  rule  having  for  its 

'  111,6,7.  ■  111,11,9,11. 
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reaaoQ  the  existence  of  defocts  that  are  perceptible  by  the  Iectubx  n. 

senses;  and  R^himaniJan  in  his  Udvahatattwa*  adopts 

the  same  view. 

The  foregoing  rules,  therefore,  are  of  no  value   to   the 

practical  lawyer.     For  the  soholar,  they  may  possess  some 

interest,  as  being  evidence  of  the  wisdom  of  the  Hindus.* 

But  to  the  student  of  Hindu  law  they  are  of  the  highest 

value,  as  Uiey  serve  to  illustrate  the   nature  of  that  law, 

and  the   maimer  of   its  elaboration  by  commentatoiB  in 

their  attempt  to  recoiwile  practice  with  precept. 

A  girl  whose  elder  sister  remains  unmarried  is  declared  On*  "inw 

"  .  elder  uuer 

not  eligible  f<a-  marriage.      This  rule   is  not    peculiar   to  i»  luimMrisd. 

the  Hindu  law,  but  is  to  be  found  in  other  archaic  systems 
such  as  the  Jewish.*  A  girl  married  contrary  to  this  rule 
is  called  ogre  didhimi,  and  her  elder  sister  didhiau.  This 
rule  is  anali^ous  to  the  corresponding  rule  in  the  case 
of  males,  and  the  remarks  made  there  would  apply  here, 
mutatis  muta/ndis,  with  this  difference,  that  considering  the 
express  declaration  of  commentators  on  the  subject,  it  is 
doubtful  whether  the  violation  of  the  rule  in  this  case  would 
not  invalidate  the  marriage.  In  practice,  however,  such 
marriages  are  of  extremely  rare  occurrence. 

We  have  been  hitherto  considering  that  part  of  our  ques- 
tion which  refers  to  the  absolute  unfitness  of  girls  to  be 
taken  in  marriage.  We  now  come  to  the  other  part  of  it, 
which  refers  to  relative  disqualifications, — that  is,  disquali- 
fications which  render  a  girl  imfit  to  be  taken  in  marriage 
by  some  particulu'  person  or  class  of  persons  only. 

*  Iiutitatea  of  Bagbnuaodfta,  Vol.  II,  pp.  82,  83. 

*  It  may  not  be  without  int«reit  to  the  onrious  to  oompue  Hana's  mlea 
nlatiDg  to  hainneas  of  the  ekin  with  the  remarks  of  Darwin  in  hia 
DsMent  of  Han,  pp.  eOO,  601. 

'  Udrahatattwa.  Inst.,  Vol.  II,  p.  08;  Vyavastha  Darpana,  669,  670. 
'  Qenoeis,  XXIX,  26. 
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LEOTusa  II.  A  woman  belonging  to  the  same  gotra,  or  prumtive  stock, 
is  prohibited  to  be  taken  in  marriage  by  a  man  of  any  of 
the  three  twice-bom  classes.* 

Woimn  of  th«  To  ondeMand  this  rule  properly,  you  must  know  what 
gotra  is.  It  comes  from  go  (a  cow),  and  meant  originally  an 
enclosure  for  kine.  Max  Muller  points  out  the  connection 
between  its  etymological  and  secondary  meanings  thus ; 
"  la  ancient  times,  when  most  wars  were  earned  on,  not  to 
maintain  the  balance  of  power  of  Asia  or  Europe,  but  to 
take  possession  of  good  pasture,  or  to  appropriate  large 
herds  of  cattle,  the  hurdles  grew  naturally  into  the  walls 
of  fortresses,  the  hedges  became  strongholds ;  Anglo-Saxon 
■tVM,  a  close  (German  Zawn)  became  a  town ;  and  those  who 
lived  behind  the  same  walls  were  called  a  gotra,  a  family, 
a  tribe,  a  race."*  Qotra,  as  used  in  the  above  rule,  means  a 
family  descended  &om  one  of  the  several  patriarchs,  who 
are,  according  to  some,  twenty-four,  and  according  to  others^ 
forty-two  in  number ;  *  so  that,  taking  the  higher  esUmate, 
there  are  forty-two  got-i-aa  in  all.  Now,  since  a  woman  by 
her  marriage  passes  from  her  father's  gotra  to  that  of  her 
husband,  *  therefore,  in  order  that  two  persons  may  be  of  the 
same  gotra,  each  of  them  must  be  descended  from  tiie  com- 
mon patriarch  through  an  uninterrupted  line  of  males.  As 
these  patriarchs,  or  founders  of  gotras,  were  Biahmans,  the 
Eshatriyas  and  Vaisyos  (except,  perhaps,  those  who  are  de- 
scended from  Brahman  fathers  and  mothers  of  their  own 
classes,  and  who  are  held  by  some  to  belong  to  the  same 
classes  respectively  as'  their  mothers*),  can  have  no  gotra  of 
'  Huin,  III,  6.  One  U  also  prohibited  to  marrj  a  girl  of  a  getrt  hvnitg 
the  uime pracarat,  or  prinoipi^  "aKea,  as  his  own;  see  DdTahatattwa. 

*  Chips  from  a  German  Workshop,  Vol.  II,  p.  28. 
'  Sabdakalpadmma,  art.  Ootra, 

*  OdTohatattwa.  Inst.,  VoL  II,  73. 

*  DatUka  Uimaos*,  S«c.  11,  81 ;  but  see  Mann,  X,  6—10. 
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their  own.     But  they  having  adopted  the  gotraa  of  the  Bpiri-  LBcrimB  H. 
tual  guides  or  fiimily  priests  of  their  remote  progenitors,' 
Manu  applies  the  foregoing  rule   to  all  the   three  twice- 
bom  elaasea  alike.    • 

The  case  of  the  Sudras,  however,  ia  different  In  early 
days,  when  it  was  thought  improper  to  officiate  at  the  reli- 
gious ceremonies  of  the  Sudras,'  the  Sudras  could  have  had 
no  family  priests,  and  consequently,  Hiey  did  not  belong  to 
any  gotra.  And  though  in  course  of  time  Brahmans  have 
been  induced  to  become  f&mily  priests  of  that  class,  and  the 
Sudras  have  in  some  places,  as  in  Bengal,  got  themselves  affil- 
iated to  different  gotras,  yet  that  is  not  considered  suffi- 
cient to  make  the  above  prohilutioa  applicable  to  them.^ 

The  above  rule  b  imperative  in  its  natiire,  and  a 
marriage  celebrated  in  violation  of  it  is  null  and  void.* 
"  He  who  inadvertently  mmries  a  girl  sprung  from  the  same 
original  stock  with  himself,  must  support  her  as  a  mother." 
So  says  Bandhayana."'  And  in  the  Udvahatattwa,  several 
ether  texts  are  quoted  to  the  same  effect. 

The  reason  for  the   prohibition  of  marriage  in  the  same 

primitive  stock  has  been   the   subject  of  much   speculation 

and  conta^versy.     IfLennan'  traces  the  origin  of  the  rule 

to  the  primeval  practice  of  marriage  by  capture,  which  he 

diinka   led  to  exogamy,  or  marriage  out  of  the  tribe,  as  the 

enly  allowable  form  of  marriage.     Other  writers  who  have 

examined  the  subject  do  not  agree  with  him.    But  it  would 

be  out  of  place  here  to  enlarge  upon  this  subject 

Girls  related  to  a  man  within  certain  dwrees  of  relation-  Oirig  T«!itcd 
within  t!i« 

*  DatUka  Hlroaii**,  Seo.  II,  76.  »  Mann,  IV,  80.  pw*""**  ^■ 

*  Boe  TTdvahatattira,  Bagbnnandaii's  Instltntw,  ToL  II,  62  i  CaUb,  IKg., 
Bk.  T,  340.  commeatarj. 

*  SCMlei  p.  166.  '  Coleb.  Dig.,  Bk,  T,  310. 

*  Piimitire  Hniring-e,  pp.  81—66. 
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£kctdbe  II.  ship,  cotuinoiily  called  the  prohibited  d^rees,  are  not  to  be 
taken  in  marriage  by  him. 

Marriage  between  near  blood  relations  is  so  universaUy 
repugnant  to  our  feelings,  that  every  system  of  law  has  its 
rule  of  prohibited  degrees.  The  prohibition  is  also  extended 
by  analogy  more  or  leas  to  relations  by  affinity,  fosterage, 
and  adoption.  I  shall  first  of  all  give  you  the  rules  regard- 
ing prohibited  degrees  in  the  Hindu  law,  and  then  compare 
them  with  those  of  other  systems. 

These  rules  are  chiefly  based  upon  the  following  tests : — 

I.  "  She  who  is  not  descended  irom  his  paternal  or  maternal 
ancestors  within  the  sixth  degree  (sapinda),  and  who  is  not 
known  by  his  family  name  to  be  of  the  same  primitive 
stock  with  hia  father  or  mother,  is  eligible  by  a  twice-born 
man  for  nupti^a  and  holy  union." — Manu,  III,  5. 

Sapinda  is  the  word  in  the  original  which  has  been  ren- 
dered aa  '  defended  from,  anceatora  within  the  sixth  degree ' — 
that  is,  from  persons  in  the  ascending  line  within  the  seventh 
degree  from  the  intending  husband.  This  rendering  is  in 
accordance  with  the  text  of  Manu  (V,  60),  which  says  that 
the  mpinda  relationship  ceases  with  the  seventh  person. 

II.  "  Having  finished  his  studentship,  let  a  man  espouse  a 
girl  endowed  with  good  qualities,  one  who  was  never 
married  before,  who  is  possessed  of  beauty,  is  not  a  eapiTida, 
and  is  younger  in  age.  " — Yajnavalkya,  I,  52. 

As  it  is  of  importance  that  you  should  clearly  understand 
the  import  of  the  word  sapinda,  I  shall  here  subjoin  the 
very  full  explanation  of  it  ^ven  by  Vijnaneswar  in  his 
commentaiy  on  the  above  text: ' 

"  (He  should  marry  a  girl)  who  is  non-Sapinda   (with 

himself).     She  is  called  his  Sapinda  who  has  (particles  of) 

'  MitaluhuB  (Sodb.)  Acbkndh^;ft,  leaf  6  et  Kg. 
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the  body  (of  some  anceator,  &c.,)  in  commoD  (with  him).  I 
NoD-Sapinda  means  not  his  Sapinda.  Such  s  one  (he 
Bhould  marry).  Sapinda-relationship  arises  between  two 
people  through  their  being  connected  by  particles  of  one 
body.  Thus,  ^e  son  stands  in  Sapinda-relationship  to  his 
father,  because  of  particles  of  his  father's  body  having  en- 
tered (his).  In  like  (manner  stands  the  grandson  in  Sa- 
pinda-relationship)  to  his  paternal  grandfather  and  the 
rest,  because  through  his  father,  particles  of  his  (^raud- 
father's)  body  have  entered  into  (his  own).  Just  so  is 
(the  son  a  Sapinda-relation)  of  his  mother,  because  parti- 
cles of  his  mother's  body  have  entered  (into  his).  Like- 
wise (the  grandson  stands  in  Sapinda-relationship)  to  his 
maternal  grandfather  and  the  rest  through  his  mother. 
So  also  (is  the  nephew)  a  Sapinda-relation  of  his  maternal 
aunts  and  uncles,  and  the  rest,  because  particles  of  the 
same  body  (the  paternal  grandfather)  have  entered  into 
(his  and  theirs) ;  likewise  (does  he  stand  in  Sapinda-relation- 
Hhip)  with  paternal  uncles  and  aunts,  and  the  rest.  So  also 
the  wife  and  the  husband  (are  Sapinda^relations  to  each 
ether),  because  they  together  beget  one  body  (the  son). 
In  like  manner,  brothers'  wives  also  are  (Sapindar-relations 
to  each  other),  because  they  produce  one  body  (t^e  son), 
with  those  (severally)  who  have  sprung  from  one  body 
(i.  e.,  because  they  bring  forth  sons  by  their  luiion  with  the 
ofispring  of  one  person,  and  thus  their  husbands'  father  is 
the  common  bond  which  connects  them).  Therefore,  one 
OQght  to  know  that,  wherever  the  word  Sapinda  is  used, 
there  exists  (between  the  persons  to  whom  it  is  applied), 
a  connection  with   one  body,   either  immediately  or  by 
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Leotdbkii.  "  III  ihe  explanstion  of  the  vord  'asapindam'  (non-Sa- 
pinda,  veise  52),  it  has  been  said  that  Sapinda-relation 
arises  from  tlie  circumstance  that  particles  of  one  body 
bave  entered  into  (the  bodies  of  the  persona  thus  related), 
either  immediately  or  through  (trsnsmissiou  by)  descent. 
But  inasmuch  as  (this  definition)  would  be  too  wide,  since 
such  a  relationship  exists  in  the  atemal  circle  of  births,  in 
some  manner  or  other,  between  bH  men,  therefore,  the 
author  (YajnavaLkya)  says,  v.  53  : — '  After  the  fifth  an- 
cestor on  the  mother's,  and  after  the  seventh  on  the  fatiier's 
side.'  On  the  mother's  side,  in  the  mother's  Une,  after  the 
fifth;  on  the  father's  side,  in  the  father's  line,  after  the 
seventh  (ancestor),  the  Sapinda-relationship  ceases ;  these 
latter  two  words  must  be  understood ;  and,  therefore,  the 
word  Sapinda,  which  on  account  of  its  (etymological) 
import '  (c<Hmected  by  having  in  common)  particles  (of  one 
body) '  would  apply  to  all  men,  is  restricted  in  its  significa- 
tion, just  as  the  word  pankaja  (which  etymologically  meaua 
'  growing  in  the  mud,'  and  therefore,  would  apply  to  all 
plants  growing  in  the  mud,  designates  the  lotus  only),  and 
the  like ;  and  thus  the  six  ascendants  beginning  with  the 
father,  and  the  six  descendants  beginning  with  the  son,  and 
one's  self  (counted)  aa  the  seventh  (in  each  case),  are  Sa- 
pinda-relations.  In  case  of  a  division  of  the  hne  also,  one 
ought  to  count  up  to  the  seventh  (ancestor),  induding  him 
with  whom  the  division  of  the  hne  begins  (e.  g.,  two  col- 
laterals A  and  B  are  Sapindas,  if  the  common  ancestor  ia 
not  further  removed  from  either  of  them  than  six  degrees), 
and  thus  must  the  counting  of  the  (Sapinda-rel&tionship) 
be  made  in  every  case."  * 

,    '  The  Above  tiuisloUoo  is  taken  from  West  and  BOhlsr'a  Digest,  Part  I, 
pp.  U\~W3,  .... 
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I  ought  to  add  here  that  the  word  aajnnda  has,  in  other  LBortrnK  a. 
places,  a  meaning  different  from  what  ia  given  above.  Thus 
in  the  chapter  on  inheritance  in  the  Code  of  Manu  (IX, 
186, 187)  a  aapinda  means  one  who  is  related  within  the 
third  d^ree :  the  sapmda  relation  being  there  based  not  on 
connection  tJirough  one  commtm  body,  but  on  connection 
through  common  oblation.' 

III.  "  One  must  not  marry  a  girl  of  the  same  gotra  or 
prauaras,  or  as  far  as  the  fifth  in  degree  &om  the  mother 
and  seventh  from  the  father." — Vishnu  Sutra,  cited  in  the 
Udvahatattwa. 

IV.  "  Qirls  descended  from  the  father's  or  mother's 
bandhvs  are  not  to  be  taken  in  marriage  as  far  as  the  seventh 
and  fifth  respectively,  as  well  as  those  of  the  same  gotra 
or  of  equal  prava/ma." — Narada,  cited  in  the  Udvaha- 
tottwa. 

The  word  ba/tidhu,  which  occurs  in  the  above  text,  has 
been  defined  in  a  text  quoted  anonymously  in  the 
Udvahatftttwa,  which  runs  thus : — 

"  The  sous  of  his  Dither's  paternal  aunt,  the  sons  of  his 
father's  maternal  aunt,  and  the  sons  of  hia  father's  mater- 
nal uncle,  must  be  considered  his  father's  ba/ndkvs.  The 
BODB  of  his  mother's  maternal  aunt,  the  sons  of  his  mother's 
paternal  aunt,  and  the  sons  of  his  mother's  maternal  unde, 
must  be  reckoned  his  mother's  bandJtaa." ' 

From  these  texts  and  a  few  others,  commentators  have 
deduced  the  following  rules : — 

Ride  I. — f'a.^The  female  descendants  as  far  as  the 
seventh  degree,  from  the  fother  and  his  six  ancestors, 
namely,  the  paternal  grandiHther,  &&, 

—9 ;  Datloka  MimaiiM,  Seo.  TI,  32, 
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I.  (b.) — The  female  descend&ate  as  far  as  the  seventh  de- 
gree, from  the  father's  bandkvs  and  their  six  ancestors, 
through  whom  those  females  are  related, 

(c.) — The  female  descendants  as  far  as  the  fifth  degree, 
irom  the  maternal  grandfather  and  his  four  ancestors, 
namely,  the  maternal  great  grandfather,  &,c,  and 

(d.) — The  female  descendants  as  far  as  the  fiflh  d^ree, 
from  the  motiier's  bandkus  and  their  four  ancestors,  through 
whom  those  females  are  related, 

are  not  to  he  taken  in  marriage.* 

Bvle  II. — ^A  stepmother's  brother's  daughter  and  bis 
daughter's  daughter  are  not  to  be  taken  in  marriage.* 

Clauses  (a)  and  (c)  in  Rule  I  aj%  clear  enou^ ;  but 
clauses  (b)  and  (d)  may  require  a  word  of  explanation. 
Take  clause  (b).  Then,  as  defined  above,  the  father's  ma- 
ternal aunt's  son  is  one  of  the  father's  bandkvs ;  and  the 
rule  excludes  his  female  descendante  within  the  seventh 
degree.  It  also  excludes  the  female  descendants  (within 
the  same  degree)  of  each  of  his  six  ancestors  in  a  certain 
line, — ^namely,  that  in  which  those  female  descendants  are 
connected  by  blood  with  the  intending  husband.  This 
line  must,  therefore,  be  the  bandhu'e  maternal  line,  for  his 
paternal  line  is  not  connected  by  blood  with  the  bride- 
groom ;  and  ihe  six  ancestors  in  question  would  be  the 
bandhu'e  mother,  his  maternal  grand&tfaer,  maternal  great 
grandfather,  &e,  and  not  the  bandhu'e  mother,  his  mother's 
mother,  &c. ;  for  though  these  females  are  connected  by 
blood  with  the  bridegroom,  a  line  of  female  ancestors  is  not 
regarded  as  a  line  in  the  Hindu  law.    The  same  is  to  be 


>  nanh&tattiTA,  B«gliaiiandan'i  lutilutM,  VoL  II,  p.  6fi. 
Jbid,  p.  68. 
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OBderatood  in  Uie  ease  of  any  other  bandhu.  whether  of  Ltctcri  n. 
the  &ther  or  of  the  mother. 

CUosea  (b)  And  (<2)  may  be  illnstrated  by  the  following 
diagram, — ^where  A  ia  the  bridegroom ;  M  and  F  with  the 
several  soffizAs  denote  males  and  females  reepectively,  M| 
and  F,  being  the  faUier  and  the  mother  oiA;  and  B,,  Bg,  B„ 
denote  tjie  three  bandkua  of  the  fatiier,  and  B',  B',  B", 
the  three  handhua  of  the  mother.  The  girls  prohibited 
under  clauses  (b)  and  (d)  would  be  the  female  descendants 
(within  the  seventh  degree)  of  B,,  B,,  Bj,  and  (^  each 
of  their  six  ancestors  that  are  represented  in  the  scheme ; 
and  the  iem^e  deaoendante  (within  the  fifth  degree)^of 
B',  B",  B''  and  o£  each  of  their  four  ancestors  that  are 
represented  there. 


It  will  he  seen  from  the  aboye,  that  in  Rule  I,  the  ex- 

clusion  of  collateral  relations  from  eligibility  for  marriage 

is  earned  rather  too  &r,  and  intermarriage  is  prohibited 

between  relations  who  may    be  pntetically  r^arded  aa 

I* 
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liBCTUKB  II.  strangers.  Consequently,  that  mle  has  been  qualified  hy 
the  following  exceptions : — 

deception  I. — A  girl  who  is  removed  by  three  gotras 
irom  the  brid^^room  is  not  unioarriageable,  though  related 
within  the  seven  or  five  degrees  as  above  described.* 

The  three  gotras  in  the  case  of  the  descendanta  of  a 
bandhu  are  always  to  be  counted  fixim  his  {bandhii's)  own 
gotra.  So  also,  in  the  case  of  the  descendants  of  the  aDcestors 
of  a  bandhu,  who  is  ibe  &ther's  or  the  mother's  maternal 
uncle's  son,  they  are  to  be  counted  from  the  bandku's  own 
gotra.  But  in  the  case  of  the  descendants  of  the  ancest^KCs 
of  each  of  the  other  ba/adhua,  the  three  gotras  are  to  be 
counted  from  his  (bandhu's)  maternal  graud&ther's  gotra. 

This  exception  is  based  upon  a  text  of  Brihat  Uano,  and 
another  of  the  Matsya  Purana,  cited  in  tiie  TTdvabafcattwa.* 
To  understand  it,  you  must  bear  in  mind  that  mar- 
riage eifects  change  of  gotra  in  a  female  by  tranaferring 
her  from  her  fiither's  gotra  to  that  of  her  husband.  The 
exception  may  be  illustrated  by  the  following  example : — 
Suppose  the  paternal  great  grand&tiier  of  the  bridegroom 
to  be  of  the  SandUya  gotra  ;  his  daughter  (by  tranfifer  by 
marriage)  to  be  of  the  Kasyapa  gotra ;  her  daughter,  of  the 
V(U8ya  gotra ;  and  this  daughter's  daughter  to  be  of  the  Bha- 
radwaja  gotra  :  the  maiden  daughter  of  this  last,  being  of 
the  Bharad/toaja  gotra,  and  being  beyond  three  gotras,  viz, 
the  Sa/adUya,  Kaayapa,  and  Vataya,  is  eligible  for  marriage, 
tiiough  within  the  prohibited  d^ees  in  Rule  I  (a). 

Exception  II. — When  a  fit  match  is  not  otherwise  pro- 
curable, the  Kshatriyaa  in  all  the  forms  of  matriage,  and  tlie 
other  classes  in  the  Aawra  and  other  inferior  forms  of  mar- 
riage, may  marry  within  the  above  degrees,  provided  that 
\  Bagbniuuiduka'*  laab,  Vol.  II,  p.  6i.  *  Hid. 
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tbey  do  not  many  within  the  fifth  degree  on  the  father'fl  Leotubi  ir. 
aide,  and  the  third  d^ree  on  the  mother's. 

This  exception  is  based  on  the  authority  of  Sulpani,  but 
Raghunandana  differs  front  hint.  It  is,  liovever,  supported 
i^  a  text  of  Puthinasi  and  another  of  Sakatayans,  and  ia 
generally  considered  to  be  a  valid  exception.* 

Besides  these  two,  various  other  exceptiona  have  heea  in- 
troduced, and  they  are  all  regarded  aa  valid  if  aanctioned 
by  custom,  according  to  the  doctrine  of  the  Chaivrvingsati, 
or  the  twenty-four  sages.*  Thus,  in  the  South  of  India, 
intermarriage  with  the  daughter  of  a  matenuU  uncle  is  not 
only  allowed,  but  ia  considered  desirable.* 

In  the  caae  of  a  person  whose  filial  relation  has  been  chang- 
ed by  adoption,  as  w^  as  in  the  case  (A  his  descendante^ 
while  tiie  above  ndes  about  prohibited  degrees  continue  in 
full  force  with  reference  to  their  relations  by  consimguinity, 
the  easae  rules  apply  with  regard  to  relations  in  the  families 
of  the  adoptive  parents  in  the  same  way  as  if  the  adopted 
BOD  were  their  legitimate  son.*  There  may,  however,  be 
some  difficulty  in  fixing  the  maternal  line  by  adoption. 
If  the  adopting  lather  boa  only  one  wife,  she  is  considered 
the  adoptive  mother ;  if  he  haa  more  wives  than  one, 
bot  joins  with  one  of  them  only  in  the  ceremony  of 
adoption,  or  if  only  one  of  them  takes  the  child  with 
his  permission,  then,  too,  she  ia  considered  as  the  mother 
by  adoption.  But  where  the  adopter  has  several  wives, 
and  does  not  join  with  any  one   of  them  in  the  act 


'  ShuBK  Chann'i  VjavuUiB  Dacpanft.  pp.  e63,  6R4. 
*  Ibid,  p.  K64.  ■  2  StraDge's  Hindu  Lww,  p.  166. 

'  D»ttalu  Cbondrika,  Sec.  IV,  7-.9. 
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liKTvmt  II.  of  adoption,  it  ia  not  settled  which  of  them  is  to  be- 
come the  adoptive  motiier,  thou^  some  mftint^^n  that 
they  all  equally  become  his  mothera,  ajid  i^t,  conse- 
flueutiy,  be  must  have  as  many  maternal  lines  bb  there  are 
mothers.* 

Ibe  rules  as  to  jHiohiUted  d^rees,  subject  of  course  to 
the  excepticms  ooUeed  above,  are  abscdutely  imperative  in 
their  nature,  and  would  nullify  any  marriage  contracted  in 
contravention  oS  them,* 
Probibitad  da-  The  prohiMtdd  degrees  in  the  case  c^  collatenUs  extend 
cDtayitenu  much  farther  in  the  above  rules  than  th^  do  in  other 
systems,  such  aa  the  Jewish,^  the  Roman,*  the  English,'  the 
French,^  and  the  Mahomedan.'  In  none  of  these  does  the 
prohibitioD  of  marriage  between  collaterals  extend  further 
than  to  marriages  between  l^otber  and  ^ster,  uncle  and 
niece,  aunt  and  ne^^ew,  and  great-aunt  and  gruid-nephew. 
In  the  direct  line,  marriage  is  prohibited  between  ascend- 
ants and  descendants,  in  all  these  systems,  Hus  prohils- 
tJon,  as  you  have  seen,  is  not  to  be  found  in  so  many  words 
in  the  Hindu  law.  But  ihs  above  rules  of  Hindu  law 
embody  such  prohibitions  to  an  extent  which  is  sufficient 
for  all  practical  purposes.  For  one  of  the  rules  given 
above  prohibits  marriage  with  any  female  descendant  with- 
in the  seventh  degree  from  the  father ;  and  this  must  bs 


■  OolelKOoke's  Digest,  Bk.  Y,  273,  oonunentair,  VoL  II,  p.  SM  (Madru 
•dltion)  ;  Blumu  Chann'i  TyaTMtbft  DkcpNU,  pt  890;  we  abo  Dat- 
takft  MiT"^"*-,  Sea  VI,  BO— r>s, 

■  ndrabatattwB,  InrtJtatei  ot  IUghnTWTn1miit,  Vol.  n,  p.  62 ;  Etllltlka 
Bbtttte's  oommaitaiy  on  Haan,  Oh.  Ill,  6  Mid  11. 

>  LeriUoiu,  XVIII  and  3X  •  InaL  Lib.  I,  Tit.  X,  2—6. 

*  Stephen'i  CoouiHiitariefl,  Bk.  UI,  Ch.  IL 
•  Code  HftpcOecm,  aita.  162, 163.  '  Bedafk,  Bk.  II,  Ch.  L 
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praeticaUj  a  auffident  prohibition  in  all  cases  as  regards  Lbctuik  I 
females  in  the  descending  line.  As  for  females  in  the 
ascending  line,  widow  maniage  being  prohibited,  no  further 
prohibition  was  necessary.  And  though  widow  nuuriage 
has  been  now  leg^Ized,  the  prohibition  of  marriage  with 
lapindaa  would  be  practically  sufficient  for  such  cases. 

The  prohibitioD  by  reason  of  affinity,  which  exists  in 
other  systems,  has  no  place  in  Hindu  law.  But  the  prohi- 
bition of  marriage  with  aa/pi/ndaa  to  some  extent  supplies 
its  place,  and  so  did  the  prohibition  of  widow  marriage. 
The  Hindu  law,  however,  does  not  prohibit  marriage  with 
the  wife's  sister,  or  even  with  her  niece,  or  her  aimt.  The 
prohibiUon  on  the  ground  of  adoption  resembles,  to  some 
extent,  the  corresponding  provision  in  the  Roman  law,* 
and  the  prohibition  by  reason  of  fosterage  in  the  Maho- 
medan  law.' 

The  reason  why  marriage  between  consins-german, 
titOQgh  allowed  in  bo  many  other  systems,  is  so  repugnant 
to  the  feelings  of  a  Bengali,  is  to  be  found  in  the  peculiar 
mode  of  naming  those  relations  in  our  language.  That 
mode  is  what  is  termed  the  classificatory  mode,  as  distin- 
guiahed  firom  another  mode,  which  is  called  the  descriptive 
mode,  and  which  obt^ns  in  most  other  civilized  countries.* 
According  to  the  former  system  of  nomendaturo  as  it 
exists  in  our  language,  relations  are  doBsified  into  groups  of 
equal  d^rees  in  the  ascending  and  descending  lines,  and 
genial  names  are  givin  to  these  groups.  Thus,  all  male 
relations  in  the  some  degree  wit^  a  man  himself  are  con- 


1)^  lilk  I,  Til.  X,  1— S.  •  Had^r>>  Bk.  11.  Rh.  L 

*  See  Labbook'e  Oripn  of  CiTiliMtioii,  p.lK*tng. 
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LaoTCEt  11.  sidered  as  belonging  to  the  brother'a  daaa,  and  are  styled 
brothers  (being  called  brothers  through  the  uncle  or 
the  aunt,  or  other  relation  as  the  case  may  be) ;  and  all 
female  relations  in  the  same  degree  are  styled  sisteis.  And 
hence  marriage  between  cousins-german  sounds  in  a  Ben- 
gali's ear  as  repugnant  as  that  between  brother  and  sister. 
This  will  not,  howevsr,  account  for  the  extensive  role  of 
prohibited  degrees  in  the  collateral  line,  for  the  aomencla' 
ture  of  relations  in  the  Sanskrit  is  not  one  in  the  dassifica- 
tory  mode.  To  find  out  the  true  reason  for  the  role  in 
Hindu  law,  let  us  first  of  all  ascertain  the  reason  for  the 
rule  of  prohibited  degrees  in  general. 

It  b  thought  by  some  that  the  rule  is  based  upon  phy^cal 
grounds,  and  that  it  is  meant  to  prevent  that  physical 
degeneracy  of  the  race  which  marriages  between  near 
relations  would  lead  to.  That  may  be  true.  But  there  is 
a  still  stronger  reason  for  the  rule :  it  is  intended  to  prevent 
moral  degeneracy  and  consequent  social  evils  which  would 
otherwise  result.  These  have  been  so  fonably  pointed  out 
by  Bentham,*  that  I  feel  tempted  to  quote  his  words :  "  If 
there  were  not  an  insurmountable  barrier  between  near 
relatives  called  to  live  together  in  the  greatest  intimacy, 
this  contact,  continual  opportunities,  friendship  itself,  and 
its  innocent  caresses,  might  kindle  fatal  passions.  The 
family — that  retreat  where  ropose  ought  to  be  found  in  the 
bosom  of  order,  and  where  the  movements  of  the  soul, 
agitated  by  the  scenes  of  the  world,  ought  to  grow  calm — 
would  itaelf  become  a  prey  to  all  the  inquietudes  of  rivalry, 
and  to  all  the  inries  of  passion.    Suspicions  would  banish 

'  FrinoiplM  of  the  Ciwl  Code,  Pwt  III,  Ch.  V,  Sec  I. 
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confidence — the  tendereBt  sentiments  of  the  heart  would  be  lboiobb  1L 
qu^iched — eternal  enmities  or  vengeance,  of  which  the 
bare  idea  is  fearful,  would  take  their  place.  The  belief  in 
Uie  chastity  of  young  ffx\a,  that  powerful  attraction  to 
marriage,  would  have  no  foundation  to  rest  upon  ;  and  the 
most  dangerous  snarea  would  be  spread  for  youth  in  the 
veiy  asylum  where  it  could  least  escape  them."  Now  you 
will  at  once  see  the  bearing  of  these  remarks  upon  the  state 
of  Hindu  society  at  the  time  when  Uie  rules  in  question  were 
framed.  The  Hindus  in  those  days  lived  in  joint  families 
and  under  the  same  roof  for  generations  together;  and 
their  remote  collaterals  (of  course,  on  Uie  paternal  side  only) 
were  brought  into  contact  in  the  same  way  as  brothers  and 
sisters  in  modem  society.  The  prohibition  <^  marriage 
between  remote  collaterals  was  not,  therefore,  as  unneces- 
sary as  it  may  now  seem  to  be.  The  rule  when  once  estab- 
lished for  Uie  paternal  aide,  was  extended  to  the  maternal 
side  by  analt^y. 

A  man  is  prohibited  to  marry  the  daughter  of  his  spirit-  ^b''*?^jJ'*  , 
nat  preceptor  or  pupil  in  the  Vedas.  A  text  of  the  Mat- P''^ "  p"""- 
sya  Snkta,  cited  in  the  Udvahatattwa,  says :  "  The  maniage 
with  a  girl  of  equal  pravarae,  or  with  a  daughter  of  a  pupil, 
or  of  the  guru  who  instructs  in  the  Vedas,  is  prohibited." 
A  Hindu's  repugnance  towards  such  marriage  is  strikingly 
Illustrated  by  the  story  of  Devajani  in  the  Adiparva  of  the 
Hahabbarata.  The  reason  for  this  role  is  to  be  found  in  the 
nature  of  the  relation  between  pnpil  and  preceptor  in  the 
early  days  of  Hinduism.  In  those  days,  the  student  of  the 
Vedas  had  to  live  for  a  series  of  years  in  the  house  of  the 
preceptor ;  and  to  prevent  all  chance  of  ilhcit  intimacy  with 
the  preceptor's  daughters,  connection  with  them  was  de- 
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LBcrnBE  II.  dared  incestuoua.  The  Acharya  (teacbet),  momover,  mt 
regarded  la  the  same  light  as  a  iadter.*  Bat  Vaidik  eda- 
cation  has  become  nominal  now,  and  is  completed  by  tiie 
student  learning  to  repeat  the  Cfayatri  ;  and  though  at  the 
JJpa/naya/na,  an  Acharya  is  appointed  for  the  neophyte 
for  form's  sake,  one  seldom  remembers  afterwards  who  his 
Acharya  was.  As  t^e  place  of  the  Vaidik  preoeptor  is  now 
in  most  cases  supplied  by  the  Qwru,  who  imparts  the 
mystic  Tantric  mcmtra,  some  think  that,  by  parity  of  rea- 
son, the  above  prohibition  ought  to  extend  to  the  case  of 
the  Ta/iUrie  Guru  as  well.*  But,  considering  all  the  cir- 
cnmstauces,  it  is  very  doubtful  whether  at  the  present  day 
a  Court  of  Justice  would  in  any  case  consider  the  role  aa 
anything  more  than  a  mere  moral  injunction, 
ffiri  bauing  A  man  is  likewise  prohibited  to  marry  a  girl  who  bears 
■wms.  the  same  name  aa  his  mother.     This  rule  is  so  imperatsTe 

that  if  one  inadvertently  marries  in  violation  of  it,  he  is  re- 
quired to  forsake  the  wife  entirely  and  to  perform  penance. 
Considering,  however,  the  &ct  that  if  the  objection  on  the 
score  of  name  is  discovered  after  betrothal,  Hinda  law 
allows  the  marriage  to  take  place  on  the  birde's  name  being 
changed,*  it  is  doubtftd  whether,  after  marriage  has  taken 
place,  a  Court  of  Justice  would  regard  this  rule  as  m<H9 
imperative  than  most  other  roles  of  the  same  class. 
Gill  older  in  Yajnavalkya*  directs  that  a  man  should  many  a  dam- 
*'*'  sel  younger  than  himself.     The  exercise  of  marital  author- 

ity, and  the  impHut  obedience  that  is  held  to  be  due  to 
it,  appear  to  a  Hindu  so  incompatible  with  seniority  in 

■  Hum,  II,  171. 
■  See  Shama  ChkTMi'i  TjkTMUia  Dupaiu,  p.  66e,  note. 

*  UdnlutaHm.  •  1, 63, 
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the  wife,  that  in  practice  this  rule  is  never  departed  from ;'  Liotum  II. 
and  the  early  age  at  which  Hindu  females  are  required  to 
be  married,  rendeis  the  occasions  for  such  deviation 
extremely  rare.  But  the  rule  seems  to  be  only  directory  in 
its  nature,  and  it  can  hardly  be  expected  that  ita  violation 
would  nullify  a  marriage  already  celebrated. 

A  girl  belongiug  to  a  different  caste  ia  prohibited  to  be  Girl  Wonginc 
taken  in  marriage  in  the  present  (Kali)  age.     Formerly,  in-  cmw. 
tennarriage  between  persons  of  different  castes,  though  not 
approved,  was  permitted  according  to  the  following  text  of 

"  For  the  first  marriage  of  the  twice-born  clafises,  a  wo- 
man of  the  same  daas  is  recommended ;  but  for  such  as 
are  impelled  by  inclination  to  marry  again,  women  in  the 
direct  order  of  the  dasses  are  to  be  preferred." 

"  A  Sudra  woman  only  must  be  the  wife  of  a  Sudra ;  she 
and  a  Vaisya,  of  a  Vaisya ;  they  two  and  a  Kshatriya,  of  a 
Kshatriya ;  those  three  and  a  Brahmani,  of  a  Brahman" 

But  though  a  woman  of  any  caste  was  allowed  to  be 
married  to  a  man  of  a  higher  caste,  her  marriage  with  one 
of  a  lower  class  was  greatly  discountenanced,  and  the 
children  of  auch  marriage  were  called  low-bom* 

Upon  the  authority  of  certain  texts  of  the  Puranas,  inter- 
manii^  between  different  castes  is  now  absolutely  pro- 
hibited,* and  the  practical  question  now  in  such  cases  is, 
what  constdtates  a  difference  of  caste  sufficient  to  prevent 
intermarriage. 

Caste,  in  the  days  of  the  Vedas,  was  an  ethnological  dis- 
tinction.    There  were  then  two  great  castes,  the  Aryas,  or  the 

■  Bee  Steele,  161.  *  17,  IS  and  13.  •  Hann,  X,  41. 

*  Bae  TJdrahatBttirB,  Izudtntes  of  Baghnouuian,  Vol.  II,  p.  SZ  ;  Bteele, 
p.  26  ;  1  Stnwge,  40 ;  Qeneral  Kote  to  Uano. 
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^LscTUBi  n.  fiur-complexioned  new  settlers,  find  the  Dasyus,  sometimes 
caUed  the  Sudras,  or  the  dark-complexioned  sborigineB.  Vai^ 
na,  literally  colour,  was  then  a  strictly  appropriate  word  for 
caste.  Gradually,  aa  the  Aryas,  according  to  their  occupa- 
tions, divided  themselves  into  the  three  dassee  of  priests, 
warriors,  and  traders  or  ^riculturists,  there  arose  the  four- 
fold division  into  Brahmans,  Kshatriyas,  Vusyas,  and 
Sudras.'  By  intermania^  among  these  castes,  which  was 
then  allowable,  there  arose  a  number  of  mixed  clasaes, 
which  have  been  treated  of  in  the  tenth  chapter  of  Mann ; 
and  further,  by  a  division  of  the  Sudras  according  to  their 
occupations,  there  arose  a  number  of  sub-castes,  such  as  the 
E&rmakars  (htacksmiths),  the  Tantia  (weavers),  the  Kumars 
(potters),  &C.  Whetiier  some  of  the  castes,  such  as  the 
Kayasthas  and  others,  are  really  Sudras  or  not,  whether 
the  Yaidyaa  are  a  mixed  class  or  are  genuine  Yaisyas,  and 
whether  the  Kshatriya  class  still  exists,*  are  questions  which 
tiie  sometimes  keenly  contested  at  the  present  day. 

Such  being  the  nature  and  origin  of  caste,  it  has  been 
sometimes  held  tiiat  the  prohibition  of  intermarriage  applies 
only  with  reference  to  the  four  prinuuy  castes,  and  Is  inap- 
plicable to  tiie  sub-divisions  of  the  Sudra  caste.  Thus,  in  the 
case  of  Pandaij/a  Telaver  v.  Pvli  Telaver,'  Sir  Colley  Scot- 
land, G.  J.,  observed  :  "  It  is  not,  however,  to  be  understood 
that  supposing  the  I&te  zemindar  and  the  second  plaintiff  had 
been  of  different  castes,  the  marriage  would  in  my  opinion 
have  been  invalid.    The  general  law  applicable  to  all  the 


■  See  Max  HOllei's  Chipi  bom  k  Qennu  Wcnkdiop,  ToL  II,  p.  838 

■  Begaidioj;  (tie  exiBteooe  ol  the  tma  Eihatdj>  easte  «t  Hie  pre— nt 
d^,  we  ChnotnzjB  Bon  Hnidnn  Bjn  v.  Sahnb  Pnrlnlimd  S711,  7  Mita. 
I.  A.,  18 ;  4  W.  E.,  P.  C,  132.        ■  1  MkL,  iTB. 
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elofises  or  tribes  does  not  seem  opposed  to  marriage  between  LMtuBi  II. 
individuals  of  different  sects  or  divisions  of  tlie  same  class 
or  tribe,  and  even  as  regards  the  marriage  between  individ- 
uals of  a  different  class  or  tribe,  the  law  appears  to  be  no 
mote  than  directory.  Although  it  recommends  and  incul- 
cates a  marriage  with  a  woman  of  equal  class  as  a  preferable 
description,  yet  the  marriage  of  a  man  with  a  woman  of  a 
lower  claaa  or  tribe  than  himself,  appears  not  to  be  an  invalid 
marriage,  rendering  the  issue  ill^timata  Jilanv,,  Ch.  Ill, 
cL  12  ef  aeq,;  JUiiakehara,  Ch.  I,  Sec  11,  cL  2,  and  note ; 
1  Strange'a  H.  L.,  p.  40.  According  to  this  view  of  the 
law,  there  being  no  proof  of  special  custom  or  usage,  the 
marriage  would  be  valid,  even  though  tbe  parties  bad  been 
of  different  sects  or  caste  divisions  of  the  fourth  or  Sudia 
class."  And  Mr.  Justice  Holloway  in  hia  judgment  in  the 
same  case  remarked :  "  Moreover,  it  is  not  invalid  if  it  took 
place,  because  of  the  difference  of  class.  The  opinion  of  the 
pandits  is,  as  usual,  vague  and  unsatisfactory.  As  the  twice- 
bom  man  is  instructed  to  many  a  wife  of  the  same  class 
with  himself,  the  reasonable  inference  is  that,  upon  one  not 
twice-bom,  tJie  precept  is  not  binding. 

"  Further,  I  am  clearly  of  opinion  that  the  classes  spoken 
of^are  the  four  classes  rect^nized  by  Manu,  and  not  the 
infinite  sab-divisions  of  these  classes  introduced  in  the  prog- 
ress of  time.  I  think,  therefore,  that  being  a  Sudra,  the 
woman  was  of  the  same  class  in  the  sense  of  the  authority 
quoted." 

On  appeal,  the  Privy  Council,  though  not  concurring  in 
all  that  has  been  said  in  the  judgment  of  the  High  Court, 
made  the  following  observations : ' — 

"  Then,  if  there  was  a  marriage  in  &ct,  was  there  a  mas- 
•  SB.L.E,8,*i  13  W.  R.,  P.  C,  41. 
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iMiDBB  II.  riage  in  law  7  Whea  once  you  get  to  this,  viz.,  that  there 
was  a  marrif^  in  fiict,  there  would  be  a  presumption  in 
&vor  of  there  being  a  marriage  in  law.  The  zemindar, 
according  to  the  usages  of  his  country  and  nation,  on  part- 
ing witli  his  fiist  wife,  would  be  naturally  de^roua  of 
marrying  again  and  having  male  issue. 

"  It  would  be  a  most  unlikely  thing  for  a  peraon  of  hia  race 
to  go  through  the  ceremony  of  marriage,  if  it  was  known  thai 
that  mariif^  was  a  marriage  which  was  invalid  in  law. 
Then  upon  what  is  it  that  the  invalidity  c^  the  miuriage  in 
law  depends  ?  It  depends  upon  this,  and  upon  nothing  else, 
viz.,  that  all  the  parties  being,  as  is  clear  from  the  evideooe, 
of  the  Sudia  caste,  it  is  said  that  because  it  is  shown  by  a 
decree  that  the  father  of  the  mother  of  the  present  plaintiff 
and  respondent  was  illegitimate,  therefore  the  child  of  that 
father  could  not  contract  a  valid  marriage,  and  was  in  sub- 
stance of  no  caste  at  all.  The  only  foundation  for  this  is 
the  opinicms  of  the  Pundits ;  tiiose  opnions  are  not  satisbc- 
tory ;  do  decisicn  or  authority  is  brought  forward  support- 
ing any  such  proposition.  The  opinions  are  matter  of 
reasoning ;  and  where  they  refer  to  authority,  it  is  to  author- 
ity which  applies  to  persons  of  two  different  but  higher 
bastes,  not  to  the  Sudia  caste  at  all,  and  still  less  to  what 
may  be  called  different  classes  or  divisions  of  one  and  ihe 
same  Sudia  caste. 

"  Their  Lordships  are  not  aware  titat  there  is  any  authority. 
There  has  been  none  quoted,  and  it  does  not  appear  that 
there  is  any  autfaotity  supporting  any  such  proposition  as 
tiiat  which  is  contended  for  by  the  Pundits ;  and  though  their 
Lordships  do  not  agree  in  everything  that  has  been  stated 
in  the  Court  of  Appeal,  they  are  satisfied  that  in  the  Sudia 
caste  illegitimate  children  may  inherit,  and  have  a  right  to 
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mftintenAnce ;  and  ihat  in  this  very  instance  the  ill^timate  Lkotitsi  II. 

fstiieT  of  the  mother  of  the  plaintiff,  as  well  as  his  daughter, 

were  treated  as  membera  of  the  family ;  and  on  the  whole, 

fleeing  that  these  parties  are  both  of  the  Sudra  caste,  and 

that  the  utmost  that  has  been  alleged  really  is,  that  the 

aemindiff  was  of  one  part  of  the  Sudra  caste,  and  the  lady 

to  whom  he  was  married  was  of   another  part,  ot  of  a 

sab-caste,  their  Lordships  hold  Uie  marrii^^e  to  have  been 

vaiid ;  to  hold  the  contrary  would,  in  fact,  be  introducing  a 

new  rule,  and  a  rule  which  ought  not  to  be  countenanced." 

Here  it  should  be  borne  in  mind  that  this  was  a  case  in 
the  Madras  Presidency,  where,  especiaJly  among  the  classes 
to  which  the  parties  to  the  suit  belonged,  caste  distincticsis 
are  not  so  rigidly  observed  as  in  other  parts  of  India ;  and 
that  ^e  Privy  Council  viewed  the  question  in  this  case  as 
a  mixed  one  of  law  and  fact,  with  espedal  reference  to 
the  particular  facts  of  the  case.  But  in  Bengal,  at  least, 
tite  practice  is  very  different  Here,  except  where  custom 
has  sanctioned  otherwise,  absolute  equality  of  caste  in  the 
parties  is  necessary  for  marriage,  and  no  prohibitory  rule  in 
marriage  is  more  strictly  observed  than  this ;'  and  the  weight 
of  judicial  authority  seems  to  be  in  confonnity  with 
practice.  Thus,  in  a  case  in  which  a  Dome  Brahman  had 
married  a  girl  of  the  Haree  caste,  the  High  Cotut  of  Bengal 
held  that  "  local  custom  is  the  only  authority  by  which  such 
marriage  can  be  sanctioned,  the  general  Hindu  law  being 
against  it."*  And  in  a  recent  case,'  where  the  legality  of  a 
marriage  between  a  man  <^  the  Kaivarta  and  a  woman  of 
the  Tantee  caste  was  one  of  the  points  for  decision,  lit. 

'  Shun*  Cham's  VrftTMtbft  Dupuia,  p.  1038. 

■  Helaram  Nndibl  r.  Thanoonm  Bomnn,  9  W.  B ,  652 

)  NuBin  Dhan  v.  RakliKl  Qnln,  I.  L.  B.,  1  C»la.,  1  j  S3  W.  B.,  3S1. 


(ibyGoOt^Ie 


78  PABTIES  TO  HABaiAQI. 

LacTusB  XL  Jiutice  Bomesh  Chunder  Uitter  Iield  that,  as  the  partae* 
were  of  di^rent  castes,  a  valid  marriage  between  them  waa 
impossible,  unless  sanctioned  by  any  peculiiu:  custom  govern- 
ing ihem;  and  though  Mr.  Justice  Markl^  ezpreflsed  a 
doubt  on  the  point,  he  concurred  in  remanding  the  case  to 
the  first  Court  to  try  whether  by  any  usage  or  custom  there 
eould  be  any  valid  marriage  between  the  parties  in  qaesticm. 
According  to  the  opinion  of  some  of  the  Bombay  Sastns, 
as  we  leam  from  Steele/  "  Should  the  husband  prove  (^  lower 
caste,  provided  Qurbhadh&n  has  not  been  performed,  the  girl 
is  to  perform  Prayuschit,  and  be  remarried ;  and  this  is  the 
only  case  in  which  a  woman  can  be  married  a  second  time. 
...  But  if  Qurbhadhan  has  been  performed,  the  wife  must 
remiun  with  her  low-«aste  husband.  Should  the  wife  prove 
of  lower  caste,  the  husband  must  perform  Prayuschit,  and 
she  may  be  repudiated  with  maintenance." 
Diofhien  of  In  the  Madras  case  above  referred  to,  the  principal  ques- 
pmtn*.  tion  raised  was,  whether  the  daughter   of  an  illegitimate 

person,  being  an  outcast, — that  is  of  no  caste, — could  be  taken 
in  marriage  by  a  man  of  any  caste  among  the  Sudros,  The 
quratioD  was  answered  in  tite  affirmative,  on  tiiis,  among  other 
grounds,  that  illegitimacy  by  itself  is  no  disqualification 
for  caste ;  and  the  Privy  Council,  as  you  have  seen  &om  the 
portion  of  the  Judgment  already  quoted,  concurred  in  this 


At  the  present  day,  when  caste  is  beoome  so  elastic,  and 
loss  of  caste  so  nre,  the  general  question,  whether  an  out- 
cast is  eligible  for  marriage  at  all,  and  if  so,  in  what  caste, 
is  not  of  mnch  practical  importance.  The  only  case  of  some 
real  difficulty  is  that  of  a  peraon  who  is  bom  of  parents 

■  Unr  uid  Cnitooi  of  Hindoo  OmIm,  pp.  2V,  30. 
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belonging  to  two  different  castes.  But  even  in  these  cosest  IiNTttnc  IL 
which,  however,  are  by  no  means  common,  the  child,  if  recc^- 
nized  by  relatives  and  others  as  belon^ng  to  the  caste  of 
either  parent,  is  married  in  that  caste,  though  the  ffunily 
that  connects  itself  by  such  alliance  becomes  lowered  in 
social  estimation.  And  it  may  perhaps  be  laid  down  as  a 
general  rule,  that  so  far  as  the  prohibition  of  intermarriage 
between  different  castes  is  concerned,  a  mairiage  would  be 
valid  or  void  according  as  the  parties  to  it  are  or  are  not  in 
pcnnt  of  fEict  recognized  as  belon^ng  to  the  same  caste,  irres- 
pective of  the  propriety  of  such  recognition. 

Besides  the  relative  disqualifications  enumerated  above, 
there  are  several  others  based  on  astrolo^cal  considerations, 
which  are  avoided  in  coder  to  render  marriage  auspicious 
and  happy.'  They  do  not  affect  the  legality  of  a  marriage, 
though  t^ey  may  excuse  the  non-performance  of  an  executory 
contract  of  marriage. 

To  sum  up  then  the  substance  of  this  Lecture,  most  of  the  Eff*et  of  dii- 

qa«liSeitiaa  ob 
rules  about  disqualincations  for  nuuriage  are  in  the  nature  of  muriags 

directions   for  regulating  choice    in  matrimony,  which  it  p>«ud. 

would  certainly  be  improper  to  disregard,  and  which  would 

be  duly  considered  by  the  Courts  in  deciding  suits  relating 

to  executory  contracts  of  nuuriage,  whether  they  are  suits 

for  specific  performance,  or  for  compensation,  or  the  like. 

But  excepting  the  disqualifications  arising  from  difference 

of  caste,  identity  of  gotra,  and  relationship  within  the  pro- 

hilnted  degrees,  no  other  disqualification  would,  it  seems,  be 

held  by  a  Court  of  Justice  to  be  sufficient  to  invalidate  a 

marriage  already  completed  and  otherwise  valid. 


*  Sm  Stesla,  pp.  31,  20. 
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Diflennt  lotni  of  mtiiUgii  in  Hindu  l«w — Brahma— Daita — Ar$lia — Prvjapa^ 
— Aiwra~Gioidittrta^Sakthata—Pai4a<Aa'-lioit  of  coQtnu;ii"g  nrnrlip  ■ 
Bttrnthment— lu  legal  effecta— SpeciSc  p«r(orinuice  of  contract  of  betrathal— 
Agreemeiitt  in  reatrainl  of  marrtafe— Hsrriagg  brokerage  contracts — Cera- 
monies  attending  marriage — Neceuity  of  their  Dbaeriaiice — Time  for  calibra- 
tion of  marria^ta— Coniummalioa— QuaiLioai  oi  TaJidity  ol  marriage  how  far 
COgniubte  in  tha  Conrti. 

•iSarent  Ju  tluB  Lecture  I  shall  describe  the  different  fomiB  of 

larriaee  in     marriage  in  Hindu  law  and  the  formalities  necessary  for 
the  same. 

Owing  to  the  large  extent  over  which  Hindu  sodety  is 
spread,  and  the  disaimilar  elements  of  which  it  is  composed, 
different  forms  of  marriage  have  always  been  prevalent 
among  the  Hindus.  Apart  from  those  l^alized  by  custom, 
ibe  Hindu  law  recf^nizes  eight  distinct  forms.  They  are 
described  in  the  institutes  of  the  sages,  and  are  called  the 
Brah/ma,  Daiva,  Araka,  Prajapaiya  or  Kaya,  Asura,  Oun- 
dharba,  Bakakaaa,  and  Paieacha^  I  shall  give  a  short  des- 
cription of  each. 
raima.  The  Brahma  form  is  thus  described  by  Muiu . — 

"  The  gift  of  a  daughter,  clothed  and  decked,  to  a  man 
learned  in  the  Veda,  whom    her  father  voluntarily    in- 
vites and  respectfully  receives,  is  the   nuptial  rite   called 
Brahma."*     (ni,  27.) 
According  to  Manu  and  Tajnavalkya,  the  son  bom  of  a 

■  S«e  Hwm,  III,  21—41  ;  Tftjii»T»lk7»,  I,  58—61  ;  Nuadit,  XII,  89—44. 
*  like  abOTfi  Tenion  diften  alig-htl;  from  Uie  tnnsUtfon  of  Sir   W. 
JoDM,  bnt  agiete  witb  the  text  and  the  gloM  of  Enllnkk. 
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Srahmi,  or  wife  hj  such  marriage,  redeems  from  sin  (en  Lacnnx  in, 
ancestors,  ten  descendants,  and  bunselt. 

It  is  called  (he  Brahma  form,  because  it  is  the  form 
peculiarly  fit  for  Brahmans ;  and  it  is  the  only  form  now 
"  practised  by  good  meit'"  Though  origin^y  intended  for 
Brahmans  only,  the  Brahma  form  has  now  been  held  to  be 
legal  ev«n  among  Sudras.'  It  miis(  not  be  confouiuled  with  a 
modem  form  of  mairiage,  which  also  is  called  Brah/ma  nax- 
risge,  and  is  the  form  adopted  by  some  members  of  the  sect 
called  the  Brahmos.  It  is  the  beet  form  of  marriage  in 
Hindu  law,  and,  no  doubt,  indicates  an  advanced  stage  of 
social  progress.  This  form  of  marriage  disagrees  with  the 
eolightened  modem  notions  on  the  subject  only  in  this, 
that  the  bride  here  is  the  subject  of  gift  instead  of  being 
one  of  the  contracting  parties.  No  doubt,  the  best  form  of 
marriage  is  that  in  which  the  bride  makes  a  voluntary 
gift  of  herself  to  the  bridegroom.  But  nest  to  that  must  be 
the  form  in  which  the  father,  unmoved  by  any  other  con- 
sideration but  the  fitness  of  the  bridegroom,  voluntarily 
invites  him  to  receive  the  hand  of  his  daughter  in  marriage. 

The  Daiva  marriage  is  thus  described : —  ^j^^ 

"  The  rite  which  sages  call  Bawa,  is  the  gift  of  a  daughter 
whom  his  father  has  decked  in  gay  attire  when  the  sacri- 
fice b  already  begun,  to  the  officiating  priest,  who  perfonos 
that  act  <^  religion."     (Mann,  III,  28.) 

Jagannath,  following  Sulpani's  commentary  on  Yajnaval- 
kya,  describes  the  Daiva  form  as  that  in  which  the  damsel 
is  given  to  the  family  priest  attending  a  sacrifice  at  the  time 
when  the  sacrificial  fee  should  be  given* 

'  Caleb.  Df;.,  Bk.  T,  4»9,  oommentticj. 

•  Snrama  Cbbib  Fills;  e.  Bagavui  Pillaj,  Mad.  S.  R.  (at  18BB,  p.  W 
cited  ID  Norton's  Leading  Caaea  on  Hiiidn  Law,  Part  I,  p.  G. 

*  Colsb.  Dig.,  Bk.  T,  1S9,  commentarf. 
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I.  The  male  iBsue  ot  sucli  mairiage  is  said  to  redeem  from  tan 
seven  ascendants  and  seven  descendants.  It  is  Ute  second 
form  in  order  of  merit,  and  marks  that  stage  of  Hindu 
society  in  which  the  performance  of  great  sacrifices  -was  most 
common.  This  form  also  vm  pecuhar  to  the  Brabmans, 
but  it  is  now  obsolete. 

It  is  called  the  Daiva  as  being  the  ceremony  of  the  Devas> 
or  gods.  What  that  means  is  not  very  dear ;  hut  we  learn 
from  the  gloss  of  Kulluka,  that  the  names  Brahma,  Daivct, 
&;a,  are  given  to  the  forms  '  to  intimate  praise  or  blame ; ' 
and  as  the  form  under  notice  is  a  praiseworthy  one,  it  ia 
called  the  form  proper  for  the  gods. 

The  third  form  according  to  Manu,  namely,  the  Aralia,  ia 
thus  described  by  him : 

"  When  the  father  gives  his  daughter  away  aft^  having 
received  from  the  bridegroom  one  pair  of  kine,  or  two  pairs, 
for  uses  prescribed  by  law,  that  marriage  is  tenoed  Arsha." 
(III.  29.) 

The  cattle  here  constitute  the  price  for  the  bride,  uid  tiw 
taking  of  this  price  renders  this  form,  though  the  third  in 
order  of  enumeration,  inferior  to  the  next  or  the  fourth 
form,  as  you  will  presently  see^  and,  accordingly,  the  number 
of  persons  redeemed  by  the  male  oSspring  of  such  maniage  ^ 
is  only  six,  while  the  corresponding  number  in  the  next 
form  is  twelve.  It  means  the  ceremony  of  the  Ri^us,  and 
is,  perhaps,  indicative  of  the  pastoral  state  of  Hindu  society 
when  free  gift  of  daughters  in  marriage  was  not  conunon, 
and  cattle  formed  the  pecuniary  consideration  for  the  gift. 
It  was  in  reality  the  some  form  as  the  Amtra,  to  be  de- 
scribed presently,  and  was  less  objectionable,  only  because  the 
sale  of  the  bride  was  apparently  less  noticeable.  This  form 
also  was  peculiar  to  the  Brahmons,  and  is  now  obsolete. 
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The  fourth  form  called  the  Prajapatya  is,  according  to  Lectdbx  III 
Manu,  that  in  which  the  father  gives  away  his  daughter  with  Pngi^aisa. 
due  honor,  saying  distinctly — "  May  both  of  you  perform 
k^ther  your  civil  and  rdigious  duties."     (Ill,  30.) 

This  a,  however,  not  very  easily  (fistii^^uishaUe  from  the 
Brahma  form,  and  to  find  out  the  diatinction,  we  must  look 
to  the  deecripticm  given  by  Yajnavalkya.  According  to 
him,  when  the  father  gives  his  daughter  to  a  suitor  saying,. 
"  perform  all  duties  tc^ther "  the  marriage  is  called  Kaya 
or  Prajapatya^  It  is  the  fact  of  the  bridegroom  being  a 
»uitor,  an  applicant  for  the  bride's  hand,  that  distinguishes 
this  fonn  from  the  Brahma,  and  makes  it  inferior  to  the  latter,. 
in  which  the  bridegroom  is  voluntarily  invited  by  the  father' 
to  accept  the  bride.  Muriage  being  according  to  Hindu 
notions  a  gift,  loses  a  portion  of  its-  merit  if  the  gift  is  not 
-voluntary,  but  has  to  be  applied  for.  It  is  called  the  Kaya 
er  Prajapatya,  as  being  the  ceremony  c^  the  Kaa  or  Prc^a^ 
patia,  that  is,  lords  of  created  beings  or  progenitors  of  man- 
kind.* This  form  also  was  peculiar  to  the  Brahmans.  It  is. 
obsolete  in  name  only,  as  in  point  of  fact,  in  the  Brahma 
form  as  it  now  obtains,  the  bridegroom  is  at  least  as  often 
a  suitor  a»  an  invited  guest.  This  and  the  three  preceding 
are  regarded  as  the  four  approved  forms  of  mcu-riage^ 

The  fifth  i<xm,  Aswra,  is  that  in  which  "  the  bridegroom,  Atwa^ 
having  given  as  mnch  wealth  as  he  can  «S&xA  to  the  father 
and  paternal  kinsmen  and  to  the  dtunsd  h^'self,  takes  her 
voluntarily  as  his  bride."     (Manu,  III,  31.) 

Being  an  avowed  sale  of  the  bride  for  a  pecuniary  con- 
Bideration,  it  is  no  doubt  a  base  iorm  of  marriage ;  and 
though  according  to  some  it  is  permitted  to  the  mercan- 

'  TajnaTKllqra  J,  60 ;  CidelK  Di;.,  "Bk.  T,  199.  *  Mann,  I,  34. 
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IiBGTUBElIl.  tile  and  servile  claeses,'  the  two  lowest  in  Hindu  societj, 
Manu  prohibits  it  altogether.*  "  But  even  a  inftn  o(  the 
servile  class,"  says  he,  "  ought  not  to  receive  a  gratni- 
ty  when  he  gives  his  daughter  in  marriage,  since  a  father 
who  takes  a  fee  on  that  occasion,  tacitly  sells  his  daughter,"* 
and  the  same  prohibition  is  repeated  in  other  places.*  It 
is  called  the  Asura  form,  as  being  the  ceremony  of  the 
Astiras,  or  the  aboriginal  non-Aryan  tribes  of  India.  It 
marks  a  very  low  state  of  society.  But  the  practice  of 
taking  a  fee  for  giving  one's  daughter  in  marriage  seems  at 
one  time  to  have  been  very  common.  The  fee  was  called 
the  Bride-Price,  and  part  of  it,  says  Sir  H.  Maine,  "  went 
to  the  bride's  father  as  compensation  for  the  patriarchal  or 
family  authority  which  was  transferred  to  the  husband."* 
"  A  woman,"  observes  Herbert  Spencer,  "  is  of  value  not 
only  as  a  wife,  but  also  as  a  daughter ;  and  all  through,  from 
the  lowest  to  the  highest  stages  of  social  progress,  we  find 
a  tacit  or  avowed  claim  to  her  services  by  her  father.  It  is 
BO  even  vrith  the  degraded  Fuegians ;  an  eqnivalent  in  the 
shape  of  service  rendered  has  to  be  given  for  her  by  the 
youth,  "  such  as  helping  to  make  a  canoe."  It  is  so  with 
numerous  more  advanced  savages  all  over  the  world  :  there 
is  either  the  like  giving  of  stipulated  woric,  or  the  giving  of 
a  price.  And  we  have  evidence  that  it  was  originally  so 
among  ourselves :  in  an  action  for  seduction,  the  depriva- 
tion of  a  daughter's  services  is  the  injiuy  alleged."'  Though 
not  considered  unobjectionable,  the  Aatira  form  still  prevails 
largely,  especially  among  the  lower  castes.'  According  to 
Sir  T.  Strange,  it  is  questionable  whether  in  Southern  India, 


'  M«nn,III,  24.  *  III,  26.  '  IX,  88.  *  IH.  61. 

*  Bulf  H]itoT7  of  InstitDtions,  3Z4.  *  Sociology,  p.  65G. 

'  NortOD'a  Leadiog  Cum,  Part  I,  p.  5. 


oyGoo»:^Ic 


ASDBA  TOBtf.  85 

aoj  other  form  tJian  the  Aswra  be  now  observed.*  In  iiEcnrsKllL 
Bengal  it  is  practised  even  among  Brahmans,  by  those  who 
stand  low  in  the  scale  of  kuliniam,  in  consequence  of  the 
difficulty  in  which  that  pemiciouB  institution  has  placed 
them  in  r^ard  to  marriage.  The  form  la  equally  prevalent 
in  the  Western  Presidency.  There,  "  the  Iciwer  castes,"  says 
Steele,  "  often  receive  money  on  the  marriage  of  their 
females  called  Hoonda,  which  is  the  characteristic  of  the 
fifth  (Usoor)  variety,  and  it  is  suspected  that  Brahmans 
occasionally,  is  the  present  avaricious  generation,  incur  sin 
on  this  account."*  And  in  a  recent  case'  before  the  Bombay 
High  Court,  Mr.  Justice  West  makes  the  antecedent  proba- 
bility in  favor  of  ite  prevalence  one  of  the  grounds  for 
finding  that  a  certain  marriage  among  the  caste  called  the 
Bhandaris  was  of  this  form.  It  may  not  be  deemed  un- 
profitable here  to  quote  the  following  passage  from  the 
judgment  of  that  learned  Judge  :  "  The  different  forms  of 
marriage  realised  by  the  Hindu  law  are  probably  to  be 
traced  historically  to  the  customs  of  different  tribes  which 
afterwards  coalesced  to  form  a  single  community.  The 
very  name  of  the  Aswra  form  indicates  it  as  one  derived 
fiom  the  aboriginal  inhabitants  of  this  country,  or  thoee 
occupying  it  before  the  Aryan  invasion.  This  would  of 
itself  cause  the  ceremony  to  be  looked  on  with  a  d^ree  of 
loathing  by  the  sages  of  the  strict  Brahmanical  school, 
however  circumstances  might  compel  them  to  tolerate  it 
for  those  amongst  whom  it  was  an  established  custom. 
Hanu  (ni,  51)  denounces  any  father  who  knows  the  law 
and  who  receives  a  gratuity,  however  small,  for  giving  his 
daughter  in  marriage ;  but  the  custom  seems  never  to  have 

■  1  Stmive,  13. 

*  TijUruigam  et  al.  v 
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LrarrusBlII.  died  out  amongst  the  lower  castes,  if  indeed  it  has  not,  to 
some  extent,  obtained  among  the  Brahmans  alsa"  In  the 
Bame  case  it  was  held  that  the  giving  and  receiving  of 
money  for  the  bride  is  ^e  distinctive  mark  of  the  Aau/ra 
marriage.  Bat  the  giving  of  palu,  or  present  of  money,  to 
the  bride  herself,  wMch  hae  been  r^;arded  as  '  nothing  else 
than  a  kind  of  rudimentary  marriage  settlement,*  does  not 
render  the  marriage  an  AaiMin  one* 

Gandharba.  "  The  reciprocal  ctxmectiou  of  a  youth  and  a  damsel  ynih 
mutual  desire  is  the  marriage  denominated  Oandharba, 
contracted  for  the  purpose  of  amorous  embraces  and  jnx)- 
ceeding  from  sensual  inclination."*  This  is  Mami's  des- 
cription of  the  sixth  form  c^  marriage.  Though  regarded 
as  one  of  the  four  base  forms  of  marriage,'  in  ctxtsequence 
of  its  proceeding  from  sensual  inclination,  it  was  formerly 
permitted  to  the  militaiy  class,  and  is  even  now  occasion- 
ally in  practice  in  certain  j^aces,  especially  among  Rajahs 
and  Chiefs.*  Marriages  in  this  form,  which  depend  merely 
upon  the  agreement  of  the  contracting  parties,  resemble 
to  some  extent  what  are  called  Oretna  Green  marriages, — 
that  is,  runaway  marriages  by  persons  governed  by  the 
English  law,  at  Gretna  Green  and  elsewhere  in  Scotland,  to 
evade  the  provisions  of  that  law  against  ill-advised  and 
clandestine  marriages. 

"  The  seizure  of  a  maiden  by  force  from  her  house  while 
she  weeps  and  calls  for  assistance,  after  her  kinsmen  and 
friends  have  been  dain  in  battle  or  wounded,  and  their 
houses   broken   open,  is  the  marriage  styled   Bakahaaa."* 

>  Sm  Hann,  III,  M ;  JukUondM  Qopaldaa  v.  HazkiaondkE  HollochaB- 
dae,I.  L.  E.,  2Bomb..  16. 

■  Hana,  UI,  32.  ■  Jbid,  III,  tl. 

*  8m  ChDckrodhnj  Thakoor  b.  Beer  Chnnder  Joobiaj,  1  W.  B.,  IM. 

'  Haun,  III,  33. 
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This  is  no  doubt  an  extremely  reprehensible  form  of  mar-  Xjectubb  UI. 
riage,  and  the  very  description  of  it  is  sufficient  to  show  that 
it  cx)uld  never  have  prevailed  in  any  polished  society.  It 
seema  to  have  found  a  place  in  the  institutes  of  the  st^s, 
either  as  a  relic  of  a  barbarous  age  preserved  by  tradition, 
ihough  condemned  by  the  prevailing  sentiment  of  their  time, 
or  as  an  existing  practice  among  the  lawless  tribes  by  which 
Hindu  society  was  surrounded,  and  which  occasionally 
claimed  to  come  within  the  pale  of  that  society  by  reason 
of  unity  of  religion.  But  whether  as  a  traditionary  relie 
or  as  a  contemporaneous  practice  in  the  days  of  Manu,  it 
illnstiates  the  value  of  ancient  law  as  a  record  of  the  past ; 
and  the  evidence  furnished  by  that  record  in  the  present 
instance  has  been  used  to  advanta^  by  competent  judges 
in  aaoertaining  the  nature  of  primitive  marriage.*  At  the 
present  day,  when  the  hand  of  law  is  stronger  than  ever> 
marriage  by  force  is  not  only  condemned  but  punished.' 

The  last  form  of  marriage,  the  Pasiacka,  is  thus  described  Pauacha. 
by  Manu: 

"When  the  lover  secretly  embraces  the  damsel,  either 
sleeping  or  flushed  with  strong  liquor,  or  disordered  in  her 
intellect,  that  dnf  ul  marriage  called  Paiaacha  is  the  eighth, 
and  the  basest."     (Ill,  31.) 

It  is  condemned  in  unqualified  terms  in  the  institutes  of 
^e  sages,  and  is  prohibited  for  all  the  classes ;  and  it  seems 
to  have  been  enumerated  as  a  itxcm  of  marriage,  only  out 
of  regard  for  the  honor  of  the  unfortunate  damsel.  It  is  & 
matter  of  some  surprise,  therefore,  that  such  a  high  author- 
ity as  Macnaghten'  should  have  regarded  this  as  an 
instance  in  which  &aud  ia  legalized  hy  the  Hindu  law. 

'  See  H'lieimaa'B  PrlmitiTe  Huriage,  p.  63  et  m$. 

*  See  Indian  Penal  Code,  b.  SSG. 

•  PrindplOT  of  Hinda  Law  ^H  «d.),  p.  60  note. 
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LxcTUHB  IIL  Of  the  four  approved  forms  of  marriage,  the  Brahma  is 
tbe  only  one  that  now  prevails,  and  all  persons,  even  Sudrss, 
are  at  the  present  day  held  competent  to  mojiy  in  that 
form.  Of  the  four  baae  forms,  the  AeuTa  is  the  one  that 
is  now  prevalent,  and  is  in  fact  the  most  common  form  of 
marriage ;  and  Oandharba  marriages  also  sometimes  take 
place. 

Uo(l«  ol  con-        I  shall  now  proceed  to  consider  die  mode  of  contracting 

rage.  marriage.   This  consists  of  two  parts, — the  betrothment  and 

the  nuptial  ceremony. 

Betrothment.  The  betrothment  generally  precedes  marriage,  but  is  not 
a  necessary  part  of  the  nuptial  rite.  As  betrotiial  in  the 
Hindu  law  is  sometimes  mistaken  for  marriage,  I  ahall 
describe  it  a  little  more  fully.  Betrothment  is  a  promise  to 
give  a  girl  in  marriage.  It  is  called  vagda/n,  or  gift  by 
word,  as  distinguished  from  gift  by  actual  delivery  of  the 
bride ;  and  its  form  is  that  of  a  promise  by  the  fattier  or 
other  guardian  of  the  bride  in  favour  of  the  bridegroom,  to 
give  him  the  bride  in  marriage.*  After  betrothal,  and 
separated  from  it  by  a  variable  interval,  tJiere  comes  the 
marriage  ceremony,  which  will  be  described  presently.  After 
tiiis,  the  bride,  if  an  infant,  is  generally  allowed,  at  the 
option  of  the  husband  however,  to  remain  in  her  father's 
house  for  some  rime ;  and  her  first  visit  to  her  husband's 
house  with  the  intenticm  of  staying  there  is  called  the 
dnuvragwrnana ;  but  this  is  no  reli^ous  ceremony,  and  the 
time  for  it  is  determined  by  the  choice  of  the  husband  or 
his  guardian.  On  the  first  appearance  of  the  menses,  a 
religious  ceremony  is  performed,  which  is  called  the  gai^^- 
dhana,  or  ceremony  to  purify  conception,  which  is  quite 

'  itee  Suuluntottwa,  Inatitatet  of  BAghnundkii,  ToL  I,  p.  006, 
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distinct  from  the  ceremony  of  marrli^,*  but  which  is  popa-  Lsanam  ni. 

larly  named  the  second  man-iage.  It  might  be  perhaps  from 

this  misleading  name  of  the  ceremony  that  precedes  consum* 

mation  of  marriage  that  English  writers  on  the  subject  have 

been  sometimes  led  to  suppose,  that  all  that  precedes  it, 

including  the  nuptial  rite  iteelf,  constitutes  betrotiial  only. 

Thus  Sir  T.  Strange  says  :  "  The  betrothment,  once  efiected, 

by  the  bride  and  bridegroom  walking  seven  steps  hand  in 

hand  during  a  puticular  recital,  the  contract  is  perfected 

upon  their  arriving   at   the  seventh   step ;   and  may  be 

oifoTced  by-  the  husband  on  completion  of  the  time."  1    But 

this  walking  of  seven  steps,  as  you  will  presently  see,  is  the 

ceremony  that  completes  marriage,  and  it  forms  no  part  of 

Uie  contract  of  betrothal. 

R^iarding  the  legal  effects  of  betrothment,  there  is  some  lolegd 
difference  of  opinion.  Some  hold  that  betrothment,  even  in 
its  strict  and  correct  sense,  constitutes  marriage,'  and  it  has 
been  accordingly  sometimes  contended  tJiat  it  is  irrevocable, 
uid  that  a  suit  woidd  lie  to  compel  specific  performance  of 
a  contract  of  betrothal*  There  seems  to  be  some  authority 
in  the  Hindu  law  for  such  a  contention.  Thus  a  text  of 
Manu  declaring  that  "  the  damsel  indeed  whose  ku^xmd 
Bhall  die  after  troth  verbally  plighted,  but  before  consum- 
mation, hia  brother  shall  take  in  marriage,  &c.,"*  shows  ihai. 
after  betrothment  the  bridegroom  is  considered  as  the  hus- 

*  SMColeb.  I>iK.,Bk.V,  134,  iiote;TA^tioBMe«n]hM,  p.310;  KouArka 
ot  EUia,  3  Strange,  32. 

■  1  Blementa  of  Hinda  Law,  p.  37.  Qn&j,  following  Strange,  bu  ttiUai 
into  the  ume  error ;  aee  hii  Trastue  on  Uie  Hindoo  Lftw  of  Inheritaiioa, 
p.T. 

'  See  Bhuna  Ohar&n'i  Vjavutha  Darpana,  pp.  646,  646. 

■  See  Umed  KLka  r.  Na^adM  NaroUimdas,  7  Bom.,  0  C.  J  ,  122. 

*  IX,  69.  "niere  are  other  texti  of  Hann  to  the  same  efFeot,  aee  IX,  71 ; 
T,  112. 
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JiBoruBX  III,  band  of  the  bride.  So  again,  a  girl  betrothed  to  one  person, 
bnt  subBequently  married  to  another,  is  regarded  by  some 
sages  as  a  tmce-nuuried  ^1 ; '  find  Raghunandan,  in  the 
Suddhitattwa,*  holds  that,  on  the  death  of  a  damsel  verbally 
betrothed,  the  fiuoilies,  both  of  her  &ther  and  her  bus- 
band,  contract  impurity  for  three  days.  There  are  also  cases 
decided  by  the  Sudder  Dewani  Adalat  at  Bombay,  which 
seem  to  support  this  view.'  But  the  more  correct  view  is 
that  which  regards  betrothment  as  a  revocable  promise  of 
marriage  not  constituting  actual  marriage,  though  such 
revocation  would  be  improper  if  without  a  just  cause ;  and 
this  is  the  view  which  is  in  conformity  with  actual  prac- 
tice,* and  has  received  judicial  sanction.*  It  is  amply 
supported  by  texts,"  of  which  the  following  may  be  cited  as 
instances: — 

"The  nuptial  texts  are  a  certain  rule  in  regard  to 
wedlock ;  and  the  bridal  contract  is  known  by  the  learned 
to  be  complete  and  irrevocable  on  the  seventh  step  of  the 
married  pair  hand  in  hand,  after  those  texto  have  been  pro- 
nounced."—(Manu,  VIII.  227.) 

"  If  her  husband  die  after  a  damsel  has  been  given  to  him 
with  water  poured  on  hia  hands,  and  troth  verbally  piloted, 
but  before  she  has  been  contracted  to  him  by  holy  texts, 
that  virgin  belongs  to  her  father  alone." — (Vasistha)^ 

"  Previous  to  the  union  of  man  and  wife,  the  betrothal 
takes  place ;  the  betrothal  and  the  marriage  ceremony 
together  constitute  lawful  wedlock." — (Narada,  XII,  2.) 

"  Once  is  a  damsel  given  in  marriage  :  he  who  detains  her 

'  Coleb.  Dig.,  Bk.  IT,  166.      *  lostitntes  of  RaglintiaiidftTi,  Vol.  II,  147. 
'  1  Motl.  Diff ,  288,  iri  6,7. 

•  ShuDB  Chaiui'B  TjaTMtba  Darptna.  p.  64e  ;  Steele,  2i,  160. 

*  In  tbe  mattot  of  Gnnpnt  Nanin  Sla^h,  I.  L.  R..  1  *"'>'<^.,  Tl. 

'  SoeColcb.  Diff.,  Bk.  IT.  171-IHl.         '  Coleb.  Dig.,  '*.IT,174. 
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shall  incur  the  punishment  of  a  tbief;  but  if  a  worthier  Lectdbb  III. 
bridegroom   offer,  he  may  take  the  damael,  though  given 
away." — (Yajnavalkya,  I,  65.)' 

This  last  text  is  cited  in  the  Mitakshara '  as  authority 
for  the  position  that  one  does  not  incur  any  penalty  for 
retraction  of  a  promise  of  betroUial  if  there  be  just  cause  ; 
and  the  ease  of  retraction  of  such  promise  without  sufficient 
cause  is  thus  provided  for  in  that  treatise :  "  One  who  has 
verbally  given  a  damsel  in  marriage,  but  retracts  the  gift, 
must  be  fined  by  the  king  in  proportion  to  the  amount  of 
property  or  the  m^nitude  of  the  offence,  and  according  to 
the  rank  of  the  parties,  their  qualities  and  other  circum- 
staucas.  This  is  applicable  if  there  be  no  sufficient  motive 
for  retracting  the  engagement'" 

According  to  Raghunandan,*  marital  dominion  over  a 
damsel  results  not  from  vagdan,  but  from  the  actual  gift  of 
the  bride  in  marriage. 

The  question  whether  specific  performance  of  a  contract  SpcdficMrfM- 
of  betroUial  can  be  enforced  by  a  suit  has  been  sometimes  coainutot 
raised.  Sir  T.  Strange  was  of  opinion  that  it  could  be  so 
eoforoed.  In  some  of  the  earlier  cases,*  it  may  at  first  sight 
appear  as  if  specific  performance  of  the  promise  of  betrotiial 
had  been  decreed.  When  examined,  however,  they  amount 
merely  to  this,  that  the  Court  directed  the  betrothal  or 
promise  of  marriage  to  be  carried  into  efiect,  and  decreed 
tiiat  if  it  was  not  uuried  into  effect  within  a  certain  limited 

'  CoUb.  Dig..  Bk.  IV,  176.  •  Ch.  II,  Sao.  11,  27. 

•  Ch.  II,  Sue.  XI,  27.  ♦  UdTahttattwa  (Inflt,,VoL  II,  72). 

'  KhooBhol  and  otlieiB  b.  Bhngwaa  Hotee,  I  Borr.,  ISS  ;  Ataaartiai 
KcMK>i  «.  Sheolal  Mnlookohnnd,  1  Borr.,  9G8  ;  Easoerun  Joeetoruu  «. 
Bhagiran  FoonliotQm,  2  Boir.,  432 ;  Deoohund  Natba  d.  JaTebTU  B«lictiur, 
2Borr.,  S2S ;  ML  Bnliyat  v.  Hadhawjee  Pauaohand,  2  Borr.,  eSO;— all 
cited  in  I  Horlej.  2tJT,  288.  See  aim  Chinglerojalo  f.  TeoertaroTalo, 
2  3tnuiK«>  3S  ;  and  also  ibiJ,  3G. 
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LEoinu  lU.  periodi,  fibe  defendant  should  pay  a  certain  sum  hy  way  of 
damages.  Bat  in  a  later  case,'  the  Bombay  High  C!ouit 
held,  chiefly  upon  the  authority  of  the  passage  of  the  Uitak- 
shara  quoted  above,  that  betrothal  not  being  complete  mar- 
riage, specific  performance  of  it  could  not  be  enforced ;  and 
this  decision  was  followed  by  the  High  Court  of  Bengal  in 
the  case  of  Gwi^nit  Narain  Si/ngk.*  The  point  has  now 
been  settled  by  (Jie  Legislature,  and  it  has  been  provided  by 
the  Specific  Belief  Act  (Act  I  of  1877),  sec  21,  clause  b,  as 
explfuoed  by  the  illustrations  to  that  clause,  that  a  contntct 
of  betrothal  cannot  be  specifically  enforced. 

But  thou^  specific  performance  cannot  be  enforced,  the 
party  injured  by  the  breach  of  a  contract  of  betrothal  ia 
entitled  to  recover  compensation  for  any  pecuniary  damages 
that  might  have  been  sustained,  and  also  for  any  injury  to 
character  or  prospects  in  life  which  may  naturally  arise  in 
the  usual  course  of  things  from  such  breach.' 
AgiMinmu  Id  I  may  here  notice  an  important  rule  governing  executory 
murucs.  coutracts  of  marriage.  Every  ^;reement  in  restraint  of  the 
marriage  of  any  person  other  than  a  minor  is  void.  TiaB  is 
the  form  la  which  the  rule  is  laid  down  in  the  Indian  Ccmtract 
Act  (Act  IX  of  1872).*  What  is  meant  by  an  agreement  in 
restraint  of  marriage  may  be  best  illttstrated  by  an  example. 
In  the  well-known  case  of  Loioe  v.  Peera,^  the  defendant  had 
promised  not  to  marry  any  person  besides  the  plaintiff,  and 
agreed  to  pay  her  a  certain  sum  in  the  event  of  his  manying 
any  other  person.     On  an  action  being  brought  against  him 

■  ITmad  Kikm  i.  Napndaa  Naiotmmdu,  7  Bom..  O.  C.  J.,  123. 

■  I.  L.  B.,  1  Cftla.,  71.    See  tieo  Bhukh  Bhngon  d.  Bbaikh  BnnijaD, 
24  W.  E.,  380. 

■  Act  IX  of  1872,  lec.  73  ;  Addinn  on  ContrMto  (fiUi  «d.),  p.  743 ; 
Sbaikli  Bhagan  v.  Shaikh  Bomiau,  24  W.  R.,  380. 

•  Sec.  2C.  *  1  Bur.,  2282. 
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for  breach  of  his  covenajit,  it  was  held  that  the  promise  was  Lkotobx  III. 
void  as  being  in  restraint  of  marriage.  "  It  is  not  a  cove- 
nant," it  was  observed,  "  to  many  the  plaintiff,  but  not  to 
marry  any  one  else :  and  yet  ahe  was  under  no  obligation 
to  nmrry  him.  So  that  it  restrained  him  from  marry- 
ing at  all  in  case  she  had  chosen  not  to  permit  him  to 
marry  her."  The  essential  difference  between  an  agreement 
in  restraint  of  marriage  and  a  contract  of  betrothal  lies  in 
this,  that  in  the  latter  each  party  being  reatrained  from 
marrying  any  one  except  the  other,  the  restraint  virtually 
operates  in  furtherance  of  the  marriage  of  both. 

Marri^e  brokerage  contracts,  or  contracts  for  the  payment  Mirri>g* 
of  money,  or  the  conveyance  of  property,  or  the  doing  of  any  a 
other  act  on  condition  of  the  procuremeat  of  a  particular 
marriage,  are  void,  on  the  grotmd  that  it  is  immortd  to  allow 
marri^;e  to  be  made  the  subject  of  mercenary  speculation ; 
and,  under  the  English  law,  a  bond  by  the  husband  to  the 
wife's  father  to  induce  the  latter  to  consent  to  the  marriage, 
has  been  held  to  be  in  the  nature  of  a  marriage  brokerage 
contract.*  Therefore,  though  the  Hindu  law  may  allow 
marrif^  in  the  A  aura  form,  it  is  very  doubtful  whether, 
after  the  marriage  is  completed,  the  father  or  other  guard- 
ian of  the  bride  would  be  entitled  to  recover  from  the  bride- 
groom the  nuptial  fee  agreed  upon. 

In  the  Presidency  of  Bombay,  we  learn  from  Steele,* 
persons  negotiating  marriage,  if  successful,  often  receive 
from  100  to  1,000  rupees  according  to  the  difficulty  of 
the  case  and  the  circumstances  of  ihe  parties ;  and  in  Ben- 
g^,  as  you  are  aware,  the  Qhataka  make  lai^  gains  by 
negotiating  marriage.  But  it  may  well  be  doubted  how  far 
their  claims  for  remuneration  would  be  enforced  by  Ck>urts 

'  Addiaon  on  Conti«cta,  p.  74 1 ,    ■  Law  k  Ciutoiii  of  Hindoo  Ciwtei,  p.  934. 
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Lbctukk  III.  of  Justice.  But  where  a  person  had  paid  a  sum  of  money 
to  another  in  consideration  of  a  promise  made  by  the  latter 
to  give  the  former  his  sister  in  marriage,  and  the  contract 
had  been  broken  and  the  girl  married  to  a  third  party,  it 
was  held  that  a  suit  would  lie  to  recover  the  money  paid.* 
Cfremonin  I  now  come  to  the  ceremonies   attending  the  celebration 

muiuge.  of  marriage.  In  all  the  forms  of  marriage,  ceremonies  <rf 
some  sort  are  necessary.  Macnaghten  ia  of  opinion  that 
the  gandkarba  ia  Hie  only  one  of  the  eight  modes  in  which 
no  forms  are  necessary.  He  thinks  that  the  pltvZ  veha,  or 
£ower  marriage  in  Cuttack  (contracted  by  the  exchange  of 
flower  garlands  between  the  bridegroom  and  the  bride),  is  a 
form  of  gandharba  marriage ;  and  as  the  gandkarba  mar- 
riage is  declared  to  be  peculiar  to  the  military  class,  he  asks 
the  question, "  may  not  the  indulgence  have  originated  in 
principles  similar  to  those  by  which,  according  both  to 
the  civil  and  the  English  law,  soldiers  are  permitted  to 
make  nuncupative  wills,  and  to  dispose  of  their  property 
without  those  forms  which  the  law  requires  in  other 
cases  ?"*  But  the  correctness  of  this  opinion  of  Macnaghten 
appears  to  have  been  questioned  by  the  High  Court  (A. 
Bengal  in  the  case  of  Chuckrodhuj  7%akoor  v.  Beer  Ckunder 
Joobray,'  and  it  is  contrary  to  the  opinion  of  Jagannath, 
which  ia  baaed  upon  the  following  text  of  Bevala : — 
"  Nuptial  rites  are  ordained  in  the  marrii^  styled  goTi^ 
dtun^M  and  the  rest ;  to  this  contract  the  nuptial  fire  must 
be  made  witness  by  the  men  of  the  three  classes  ;"*  and  it 
seems  that  the  only  formality  which  may  be  dispensed  witii 
in  the  gand}iat^  marriage  is  the  formal  gift  of  tiie  bride 

>  Ja^gsMiu  CbnokeTttattj  v.  Panohoowree  Chnolcorbnt^,  II W.  B.,  I6i. 

■  PriDoiples  of  Hindu  Law,  3rd  ed.,  p.  Bl  note. 

*  1  W.  B.,  184.  '  CoUb.  Digr.,  Bk.  V,  600. 
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by  her  guardian,  she  being  in  this  instance  conBidered  self-  Lbotdbb  III, 
given.' 

At  the  present  day,  whether  marriage  is  celebrated  strictly 
according  to  the  Brahma  form,  or  whether  a  nuptial  gra- 
tuity is  taken  by  the  bride's  family,  the  same  rites  are 
observed  in  all  casee.  These  rites,  however,  differ  in  their 
details  according  to  local  or  family  usage.  The  most  com- 
mon forme  of  these  ceremonies  are  given  in  the  compen- 
dia of  Kalesi,  Bhavadeva,  and  Pasupati,  and  also  in  the 
Sanskartattwa  of  Raghunandan.'  The  ceremonies  have 
also  been  d^cribed  by  Colehrooke  in  his  Essay  on  the  Reli- 
gious Ceremonies  of  the  Hindus/  They  are  upwards  of 
three  thousand  years  old,  and  contain  much  that  is  curious 
and  interesting.  It  may  not  therefore  be  deemed  altogether 
miprofitable  to  subjoin  a  brief  account  of  these  ceremonies 
here. 

Outhe  forenoon  of  the  day  of  gift,  the  Tia'adimukhoivriddhi 
araddha  is  performed  by  the  bride's  father  or  other  kinsman. 
It  is  the  ordinary  parvana  sraddka,  and  is  performed  on 
this  as  on  other  sacramental  occasions,  under  the  name  of 
vriddhi  sraddka,  with  a  view  to  render  the  sacrament 
auspicious  by  the  blessing  of  departed  progenitors.  It  is  a 
part  of  that  system  of  ancestor-worship  which  seems  to  be 
one  of  the  most  common  forms  of  primitive  worship,*  and 
which  still  survives  in  full  force  in  Hinduism.  On  the 
same  forenoon,  the  ceremonious  bathing  of  the  bride  takes 
placa  The  Tnantras  for  this  occasion  partake  of  the  sim- 
plicity of  the  times  when  they  were  first  framed ;  but  their 

*  See  Tj&Tsstha  Darpana.  p  6n0 ;  see  also  Sri  Gajapaty  Hari  Erbbna 
QeTtOarnt-.  Sri  Gajapatj  Radhika  PattoMaha  Devi  Qarn,  2  Had.,  374, 

*  Inctitntea  of  RaghTinandan,  VoL  I,  p.  6U6  et  trq. 
'  Aalotu]  Researchee,  To).  Til,  p.  288. 

'  See  Spenccre  Sociology,  Part  I,  Ch.  XX. 
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LKtniBi  III.  recital  at  the  present  day  would  be  thought  indecorous,  and 
so  they  are  omitted  in  practice. 

In  the  evening  the  bridegroom  comes  in  procession  to 
the  bride's  house,  and  is  there  received  with  every  mark 
of  hospitality.  Anciently,  it  was  the  custom  of  tiie  Hindus 
to  slay  a  cow  for  the  reception  of  any  honored  guest, 
and  hence  a  guest  was  called  gogtma,  or  cow-killer.* 
Accordingly  a  cow  was  usually  set  apart  for  the  wedding 
feast,  but  the  life  of  the  animal  used  to  be  spared  on  this 
joyous  occasion  at  the  intercession  of  the  guest  himself. 
Though  the  slaughter  of  kine  has  long  since  been  prohibit- 
ed/ and  is  now  most  repugnant  to  Hindu  notions,  the 
practice  of  tying  a  cow  and  then  letting  it  loose  is  still 
occasionally  observed  at  the  nuptial  ceremony. 

On  the  arrival  of  the  bridegroom,  the  first  ceremony  that 
takes  place  is  called  the  sampradan,  or  gift.  It  consists  in 
offering  the  bridegroom  padya,  or  water  for  washing  the 
feet,  arghya,  or  water  mixed  with  flowers,  durva  gnisa, 
rice,  and  sandal  paste,  for  washing  the  head,  a  stool  or  cush- 
ion to  sit  upon,  and  madhuparka,  or  a  mixture  of  honey, 
curds  and  clarified  butter,  each  giving  and  taking  being 
accompanied  with  a  set  formula,  and  the  recitation  <^  cer- 
tain prayers ;  after  which,  (Jong  with  other  presents,  Uie 
bride,  whose  right  hand  is  joined  with  that  of  the  bride- 
groom (these  hands  being  tied  with  httsa),  is  formally  givm 
to  the  bridegroom  by  her  father  or  other  guardian  in 
marriage,  and  is  formally  accepted  by  the  brid^room,  who 
then  recites  the  following  text  called  the  Hymn  to  Love : 
"  Who  gave  her  ?  To  whom  did  he  give  her  !  Love  gave 
her.  To  love  he  gave  her.  Love  was  the  giver.  Love  was 
the  taker.    Love  has  pervaded  the  ocean.     With  love  I  ac- 

■  Bm  the  UttarachkriU,  Aot  IV.  *  Qenetal  Note  to  Ha&n,  IT. 
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cept  her.  Love  I  may  this  be  thine."  The  giver  oext  pre-  Lbci'urr  hi. 
Bents  a  piece  of  gold  aa  dahahvna,  or  gratuity,  to  complete  the 
gift  of  the  bride  to  the  bridegroom  ;  and  the  ekirta  of  the 
mantles  of  the  a£Banced  pair  are  then  tied  together,  to 
indicate  tiieir  union.  The  bridegroom  then  recites  a,  text 
for  the  release  of  the  cow,  and  she  is  accordingly  let  loose. 
Crude  as  the  notions  of  our  ancestors  must  have  been  on 
many  subjects  in  the  Vedic  times,  the  hymn  to  Love  shows 
that  their  ideas  on  the  subject  of  matrimony  were  perhaps 
as  refined  aa  the  most  enlightened  views  of  the  present  day. 
Parental  love,  to  secure  the  fatnre  happiness  of  the  dau^ter, 
gives  her  to  a  fit  bridegroom,  and  conjugal  love  accepts  her. 
There  is  notiiing  eordid  or  sensual  in  this  notion  of  marriage. 
The  next  ceremony  is  the  ponvigrahaTKt,  or  tlie  acceptcmce 
of  the  bride's  hand.  This  takes  place  sometimes  on  the 
wedding  night,  and  sometimes  on  the  day  following.  This 
part  of  the  ceremony  commences  with  the  IrJTidling  of  the 
nuptial  fire.  Yarious  oblations  to  it  are  then  made,  in- 
cluding the  mahavyahriti  homa,  or  the  oblation  in  honor 
of  the  earth,  sky,  and  heaven.  In  the  course  of  these 
oblations,  various  texts  are  recited,  of  which  I  may  notice 
the  following,  which  is  recited  by  the  Imd^^room :  "  May 
thou  never  admit  sorrow  to  thy  breast.  May  thou  pros- 
per in  thy  husband's  house,  blest  with  bis  survival  and 
viewing  cheerM  children."  The  bride  next  treads  upon 
a  stone,  '^lile  the  bridegroom  recites  this  text:  "  Ascend 
this  stone :  be  firm  like  this  Btone.  Distress  my  foe ;  and 
be  not  sabeervient  to  my  enemies."  The  bride  is  then 
made  to  walk  seven  steps.  This  is  the  most  material  of  all 
the  nuptial  rites,  aa,  according  to  the  sages,*  maniage  be- 

'  MMin,  VIII,  22T. 
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LxcTTTritB  ni.  comes  complete  and  irrevocable  on  the  completion  (^  the 
seventh  step.  These  steps  typify  deliberation,  and  the  taking 
of  the  fin^  step  implies  that  the  bride  deliberately  enters 
matrimonial  life.  The  husband  then  addresses  the  wife 
i^us:  "Ebkving  completed  seven  steps  be  my  companion. 
May  I  become  thy  associate.  May  none  interrupt  tiiy  asso- 
ciation with  me.  May  such  as  are  disposed  to  promote  our 
happiness,  confirm  thy  association  with  me."  Water  is 
next  poured  on  the  hands  of  the  married  pair,  while  the 
following  prayer  is  recited :  "  May  waters  and  all  the  goda 
cleanse  our  hearts :  may  air  do  so ;  may  the  Creator  do  so ; 
may  the  divine  instructress  unite  our  heartfi."  The  hus- 
band then  joins  his  hands  with  the  wife's,  and  recites  cer- 
tain prayers,  concluding  thus :  "  Give  thy  heart  to  my  religi- 
otis  duties.  May  thy  mind  follow  mine.  Be  thou  con- 
sentient to  my  speech.  Uay  Btibaspati  unite  thee  unto  me." 
The  last  ceremony  in  marriage  is  called  the  uttara~ 
vivaka.  It  consists  of  two  parts,  one,  in  which  the  bride- 
groom shows  the  bride  the  pole-star,  the  emblem  of  stability, 
and  exhorts  her  to  be  stable  in  her  hiisband's  bmily ;  and 
the  other,  in  which  tiie  husband  takes  a  part  of  a  meal,  and 
the  wife  takes  the  remainder.  This  latter  ceremony  resem- 
bles the  Roman  confarreatio}  The  bnde  is  then  conducted 
in  solemn  procession  to  her  husband's  abode,  and  tiiere 
various  texts  are  recited,  such  as  these :  "  May  there  be  chew- 
fulness  here.  May  thine  own  kindred  be  kind  here.  May 
there  be  pleasure  here.  Sport  thou  here.  May  there  be 
kindness  here  with  me,  Jsc."  Conjugal  love,  therefore,  and 
not  marital  despotism,  is  what  the  wife  is  taught  to  expect 
in  her  husband's  abode. 

*■  BTMkende'B  Bomkn  Law  (Itii  «d.),  p.  101. 
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The  ceremonies  performed  after  Sampradan  are  popularly  Leotubs  in. 
known  under  the  name  of  Kuaandika^ 

The  account  given  above  is  in  accordance  with  the  form 
prescribed  for  those  who  use  the  Samaveda.  For  those  who 
follow  the  other  Vedaa,  the  forms  are  slightly  different, 
especially  in  the  order  of  the  ceremonies  that  follow  the 
Sawpradan. 

In  the  case  of  the  Sudras  who  are  incompetent  to  perform 
the  h(/ma  or  oblation  to  fire  in  person,'  the  luyma  is  perform- 
ed vicariously  through  the  instrumentality  of  a  Brahman. 
This  is  in  accordance  with  the  opinion  of  Baghunandan, 
who  says  that  a  Sudra  also  has  the  right  to  the  performance 
of  the  homa  through  a  Brahman,  in  marriage,  and  so  forth  ;* 
and  the  Vyavabara  Mayukha,*  and  the  Nimaya  Siudhu,' 
take  the  same  view. 

The   forecoinc  are   the  ceremonies   usually  observed  at  Kteeuitj-  oi 
Hindu  weddings.    The  important  question  here  arises,  how  «■"»■ 
&r  they  are  necessary  to  constitute  a  valid  marriage.    So 
&r  as  the  question  depends  upon  t^e  original  authorities  on 
Hindu  law,  it  is  not  at  all  difficult  to  answer  it  in  the  affirm- 


■  Mr.  Wheeler,  ftfta:  defloribing  the  marriage  of  Bama  and  Sita,  ia  ft 
note  obeetves :  "  It  ia  impossible  to  aroid  noticing:  tihe  stiikiiig  resem- 
blance between  the  anoient  maniage  oeremonj  ai  it  was  performed  by 
out  Aryan  forefaUiera  in  their  private  dwellings,  and  the  more  modem 
iHe  as  it  is  performed  in  Christian  ohnroheo.  In  Protestant  oonntriee, 
the  fire  on  the  altar  has  been  rejected  as  Jewish  ;  it  belongs  rather  to  the 
<dd  Aryan  fire-worship.  Again  the  oee  of  holy-water  has  been  aban- 
doned, although  it  is  nothing  more  than  an  kAA  rite  of  porlfioation. 
Bat  in  all  essential  particnlais  the  oeremouy  is  the  same.  The  bride* 
groom  and  the  bride  kts  still  placed  before  the  altar,  and  the  father  of 
Qie  bride  gives  away  hia  daughter  ;  whilst  the  bridegroom  takes  her 
hand  in  his,  and  pledges  his  troth  in  the  presence  of  the  attar,  allhoagti 
the  fire  is  wanting."— ^i<f  017  of  IndU,  Tol.  Ill,  p.  12  note, 
■  Mano,  X,  126, 

'  UdTShatattwa,  Institntes  of  Baghnnandan,  TcL  II,  p.  76. 

*  Ch.  lT„Seo.  T,  12— li.  •  Ch.  Ill,  Sec  I. 
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LBCTnuIILative.  "The  nuptial  texts,"  says  Mann,' "are  a  cerbun  rule 
in  regard  to  wedlock  ;  and  the  bridal  contract  is  known  by 
the  learned  to  be  complete  and  irrevocable  on  t^e  seventJi 
fltep  of  the  married  pair,  biuid  in  hand  afler  tboee  texts 
have  been  pronounced."  So  says  Yama :  "  Nedtlier  by  water 
ponred  on  her  hands,  nor  by  verbal  promise,  is  a  man 
acknowledged  as  husband  of  a  damsel ;  the  marital  contzact 
ia  complete  after  the  ceremony  of  joining  hands  on  tiie 
seventh  step  <:^  the  married  pair."*  And  te  the  same  effect 
are  the  words  of  Vasistha :  "  If  £er  husband  die  after  a 
damsel  has  been  given  to  him  with  water  poured  on  his 
hands,  and  trotii  vrabally  plighted,  but  before  she  has  been 
contracted  to  him  by  holy  teste,  that  virgin  belongs  to  her 
father  alone."'  So  likewise  Narada  ordains  tJiat  tiie 
essential  characteristic  of  wifehood  conuate  in  the  marriage 
benediction.*  Nor  are  the  above  texts  mere  obsolete  dicta 
of  the  sagee.  They  have  been  followed  by  commeotattv 
after  oommentater,  and  their  age  has  tmly  added  to  their 
force.  Medhatithi,  one  of  the  earlier  commentating  oi 
Manu,  holds  that  "  the  non-material  quality  <^  being 
au  adopted  son,  like  the  quality  of  wifehood,  is  the  result  oS 
the  performance  of  homa"  *  So  Kulluka,  in  his  gloss  on  the 
above  text  of  Manu,  says,  that  wifehood  is  not  constituted 
without  the  aaptapadi  and  the  nuptial  teste ;  and  Bagha- 
nandan"  and  Jagannath''  also  take  the  same  view.  And  in 
fact  the  very  word  paiv/i,  lawful  wife,  from  its  etymology, 
implies  a  connection  with  religious  rites.*    It  is  true  that 


'  VIII,  287.  •  Coleb.  Wg.,  Bk.  IT,  17B. 

■  Coleb.  Dig.,  Bt  IT,  174.  '  XII,  3. 

•  See  Ifimftja  Sindhn,  Cl>.  Ill,  Sec.  I.  *  Udnhmtattwa. 
'  Ooleb.  Dlf.,  Bk.  IT,  16S,  ComineiibuT'. 

•  Faaini,  IT,  i,  33 ;  ICtak ,  Ch.  II,  S«o.  I,  S. 
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there  are  aome  texts  which  appu^&tly  support  the  opposite  Lbotuki  in. 
view.     Thus  Manu  saye : 

"  The  recitation  of  holy  texte  and  the  sacrifices  ordained 
by  the  Lord  of  creatures,  are  used  in  marriagea  for  the  sake 
c^  procuring  good  fortune  to  brides ;  but  the  first  gift  is 
Uie  primaiy  cause  and  the  origin  of  marital  dominion." 
(V,  15a) 

"  The  gift  d  dau^ters  in  marriage  hy  the  eacerdotal 
elasB  is  most  approved,  when  they  previously  have  poured 
water  into  the  hands  of  the  hrid^room ;  but  Ute  ceremo- 
nies of  the  other  classes  may  be  performed  according  to 
their  several  fancies."     (Ill,  36.) 

But  the  former  of  these  two  texts  has  reference  to  the 
origin  of  the  husband's  rights  over  the  wife,  which  is  there- 
in declared  to  be  '  the  first  gift ;'  and  as  Kulluk  Bhatta 
observes,  it  is  not  meant  to  contradict  the  text  in  the  eighth 
chapter*  quoted  above,  which  declares  that  the  quality  of 
wifehood  is  not  produced  without  the  nuptial  texts  and 
the  aa^atapadi.  In  other  words,  the  meaning  is  that  a 
damsel  given  by  her  guardian  and  accepted  by  a'  man  with- 
out the  observance  of  nuptial  rites,  becomes  subject  to  the 
rights  and  control  of  that  man  as  her  husband,  without 
acquiring  the  rights  and  status  of  a  wife.  As  for  the  otiier 
text,  it  refera  to  the  form  of  the  gift  only,  and  not  to  the 
napl^  rites  that  follow  it. 

Among  foreign  writers  who  have  examined  the  subject, 
ColebrOoke,  the  highest  authority,  is  of  opinion  that  "the 
marriage  is  complete  and  irrevocable  eo  soon  as  she  (the 
bride)  has  taken  the  seventh  step ;  and  not  sooner."*,  Mao- 
naghten  when  he  says  that  "  the  gandkarba  marriage  is  the 

>  VIII,  127.  *  Aiifttto  Bewwobea,  Vol.  VII,  p.  303. 
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Lbctobb  III.  only  one  of  the  eight  modes  for  the  legalizing  of  vliich  no 
forms  are  necessary," '  indirectly  gives  his  opinion  th&t  for- 
malities are  necessary  in  the  other  forms.  And  even  Sir 
T,  Strange,  though  he  says  that  the  essence  of  the  rite  con- 
sists in  the  consent  of  the  parties,*  admits  that  the  bridal 
contract  is  perfected  upon  the  completion  of  the  seventh  step.* 
The  necessity  of  marrying  girls  at  an  early  age,  and  the 
consequent  interference  of  guardians  in  the  nuptial  conb^ct, 
coupled  with  the  sacramental  nature  of  marriage,  prevent 
irregular  and  informal  marriages,  and  render  the  observance 
of  forms  as  strict  as  possible.  ^There  being,  therefore,  no 
difference  between  the  written  law  and  the  actual  pracUce 
of  the  Hindus  on  tiiis  point,  one  need  not  feel  much  hesi- 
tation in  saying  that  the  obeervance  of  ceremonies  is  neces- 
sary to  constitute  a  valid  marriage.  Nor  can  it  be  said 
that  the  rules  enjoining  the  observanco  of  ceremonies  in 
marriage  are  not  strict  rules  of  law,  but  are  mere  moral 
injunctions — are  rules  that  are  not  imperative  in  their  nature 
but  are  directory  only.  This  is  a  distinction  which  English 
judges  and'lawyers  constantly  draw  with  a  view  to  simpli- 
fy the  Hindu  law  by  separating  its  religious  ttom  its  civil 
element,  and  thus  to  reduce  it  to  harmony  with  more  advanced 
notions;  and  in  doing  so  they  are  not  perhaps  always 
wrong,  nor  do  they  necessarily  depart  from  the  judge's 
duty  of  administering  the  Hindu  law  as  it  is ;  for  Hindu 
lawyers  themselves  have  shown  Uie  way,  by  getting  rid  of 
inconvenient  or  obsolete  rules  upon  this  principle  of  inter- 
pretation. The  prindple  is  in  general  a  very  soimd  and 
wholesome  one.  But  its  application  to  the  case  of  mar- 
riage is  not  only  not  warranted  by  the  language  of  the 

•  ibii,  37. 
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rules,  but  is  likely  to  be  attended  with  the  most  nuschiev-  Licrmx  III. 
ous  consequences.  Happily  the  question  aa  to  the  validity  ' 
of  informal  nLanrii^ies  among  Hindus  has  been  seldom  raised. 
In  an  early  .caw,'  it  is  true  that  ih-e  pandita  gave  their 
opinion  that  marri^e  is  constituted  by  the  persons  saying 
"  I  marry,"  &c,  &ic.,  and  agreeing  to  marry ;  but  that  opinion 
is  not  supported  by  any  authority,  and,  moreover,  the  par- 
ties in  that  case  were  Sikhs,  not  Hindus.  When  the  ques- 
tion is  raised,  judges  ought  carefully  to  guard  against 
readily  applying  the  above  principle  to  it.  As  Fitz  James 
Stephen  in  his  speech  on  the  Native  Marriage  Bill  observed: 
"  Scotch  law  goes  &r  when  it  enables  a  man  and  wo- 
man to  marry  each  other  by  a  few  words  exchanged  in  the 
course  of  a  casual  conversation;  bat  Anglo-Indian  law 
would  go  infinitely  further  if  it  held  that  two  people  could 
in  that  manner  convert  their  children  into  man  and  wife."  " 
No  doubt,  the  essence  of  the  contract  of  marriage,  like 
that  of  every  other  contract,  consists  in  the  intention  of  the 
parties  expressed  in  some  clear  way,  and  the  observance  of 
form  is  only  evidence  of  their  intention.  But  considering 
the  &ct  that  Hindu  marriages  are,  for  the  most  part,  con- 
tracted, not  by  the  parties  themselves,  but  by  their  guard- 
ians, and  considering  the  absolute  indissolubility  of  mar- 
riage in  Hindu  law,  one  must  ponder  long  and  cautiously 
before  coming  to  the  conclusion  that  the  forms  and  cere- 
monies which  constitute,  in  that  law,  the  only  safeguards 
i^ainst  undue  inBuence  and  want  of  due  deliberation,  can  be 
rightly  dispensed  with.    I  may  add  that,  in  almost  every 


*  Dee  dcM  Jnggoniohjin  Hnlliok  and  othata  c.  Saamoooinar  Bebee  and 
«tliere,  2  3Iorl.,43. 

■  Sapplement  to  the  Gaxette  of  India,  Jaonaj?  2TQi,  1872,  p.  77. 
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Xbotukx  UL  polished  Bystem  of  law,  some  definite  form,  either  dvil  or 
religioaB,  is  prescribed  as  necessary  to  be  observed  in  oon- 
tractinf  marriage. 

The  two  primary  objects  to  be  secured  by  formalities  in 
marriage  are  the  prevention  of  hasty  and  inconsiderate 
marriages,  and  the  removal  of  doubts  as  to  the  nature  of 
tiie  relation  that  is  created.  In  order  to  secure  the  former 
object,  in  the  absence  of  more  rational  modes,  long  estab- 
lished oeremcmious  forms  cannot  well  be  dispensed  with. 
As  has  been  well  observed,  "  ceremonies  which  strike  the 
imagination  serve  to  impress  upon  the  mind  the  force  and 
dignity  of  the  contract ; "  while  their  observance  secures 
publidty  to  some  extent,  and  affords  some  time  for  delib- 
oration.  As  for  the  latter  object,  as  was  observed  by 
Lord  Brougham  in  Warrender  v.  Warrender :  "  The  laws 
of  each  nation  lay  down  the  forms  and  solemnities,  a 
compliance  with  which  shall  be  deemed  the  only  criterion 
of  the  intention  to  enter  into  the  contract"  *  Hindu  law 
has  its  prescribed  forms,  and  if  we  hold  the  observance  of 
these  to  be  optional,  it  would  lead  to  loose  forms  of  mar- 
rif^,  utterly  subversive  of  morality,  and  there  would  be  the 
greatest  difficulty  in  distinguishing  between  concubinage 
and  marriage.' 

It  might  be  urged  that  the  nuptial  rites  in  the  Hindu  law 
are  so  cumbrous  and  minute,  that  an  exact  observance  of 
their  details  is  by  no  means  easy ;  and  that  if  those  cere- 
monies are  held  necessuy,  real  and  bond  ,^^«marriages 
would  stand  in  danger  of  being  rendered  invalid  in  conae- 

*  3  Cluk  and  PinneUy,  531. 
■  The  Mlebcated  OMe  of  Daliyinple  r.  Dklrymple   (2  Ha^^ud'i  Cm- 
Hiertoi7   Reports,   E4)  funiisliea  a  ■trUdnsr  illnalmtioii  of  the  difficidiiM 
pointed  out  abore. 
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quenee  of  trivial  defects  of  form.  But  there  is  no  reason  Lbctubb  Ut 
for  this  apprehension.  Aji  that  is  required  is  a  substantial 
compliance  with  tiie  forms,  to  show  that  the  parties  intend 
to  contoiet  marrif^.  There  is  a  broad  distinction  between 
an  intentional  omission  to  observe  the  ceremonies,  and  a 
defective  observance  of  the  same  by  reason  of  accidental 
error  or  inadvertence ;  and  it  is  only  the  former  that  is  ■ 
required  to  be  avoided. 

Here  an  important  practical  question  arises,  which  ought 
not  to  be  left  alti^ther  lumoticed.  The  Brahmos,  who 
form  a  considerable  section  of  the  Hindu  community  in 
its  widest  sense,  intentionally  and  out  of  religious  scruples, 
omit  to  observe  the  Hindu  ceremonies  of  marriage,  and  cele- 
brate their  nuptials  in  a  peculiar  foiTo,  which  is  called  the 
Brahma  form,  but  which  I  shall  call  the  Brahinie,  to  distin- 
goiah  it  from  tiie  Hindu  form  of  that  name ;  and  the  question 
is,  are  these  Brahmic  marriages  valid  in  law?  This  question 
has  been  discussed  in  the  Le^slative  Council  and  in  popular 
assemblies;  and  even  in  domestic  circles  it  excites  deep 
interest  in  many,  as  it  concerns  the  welfare  of  their  children 
and  children's  children.  The  question  has  a  double  aspect. 
As  r^ards  the  Fn^ressive  Brahmos  who  profess  not  to 
come  within  the  pale  of  Hinduism  at  all,*  it  would  have  to 
be  answered  without  reference  to  the  provisions  of  the  Hindu 
law,  and  upon  principles  of  justice,  equity,  and  good  con- 
science, which  constitute  the  only  law  for  such  cases.  But 
in  the  case-of  the  Adi  or  Conservative  Brahmos  who  claim 
to  be  Hindus,  the  Hindu  law  cannot  altogether  be  left  out 
of  view  in.  answering  the  question.  The  former  case  not 
being  governed  by  the  Hindu  law,  presents  no  conflict  with 
^lat  law,  and  so  it  is  not  necessary  to  dwell  upon  it  here  at 

I  Sm  Supplement  b>  Uia  Oazcttm/ India  lot  Juiouj  1872.  p.  67. 
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WL  length.  It  will  come  for  our  coDBidentioii  in  a  fotiire  Le^ 
toie,  and  at  present  I  would  ofly  remark  that  there  is 
nothing  in  justice,  eqiiit^,  and  good  conscience,  which  Bhoold 
neoeBsarity  invalidate  a  fionn  of  marriage,  merely  because  it 
is  new,  and  differs  from  the  old  and  ordinary  fonn,  when 
such  new  form  is  recognized  by  a  considerable  body  of  per^ 
■aons.  In  the  latter  case,  I  venture  to  affirm,  though 
with  eonte  heutation,  for  the  point  is  not  considered  alto- 
gether free  from  doubt,'  that  the  Brahmic  marriages  are 
valid.  Bat  yoa  must  bear  in  mind  tiiat  their  validity  rests 
apon  peculiar  and  exceptional  grounds.  It  is  very  donbtfol 
whether  custom,  which  has  the  force  of  law  in  Hindu  juris- 
prudence, can  be  invoked  in  favor  of  such  mairisges.  For 
custom,  to  have  the  force  of  law,  must  be  ancient,  while  the 
Buptaal  tarm  in  question  is  quite  of  recent  origin.  But 
thou^  oustom  in  the  ordinary  sense  may  not  sanction  these 
marriages,  still  we  ou^t  to  hold  that  ihey  are  valid.  To  hold 
otherwise  would  be  to  hold  that  Hindu  law  incapacitates  a 
Hindu  for  marrisge,  if  he  has  religious  scruples  to  comply 
with  some  of  its  preembed  forms.  This  would  not  only  be 
onreasoaable  in  itsell,  but  would  be  contotty  to  the  generally 
tdeiant  character  of  Hinduism,  which  allows,  within  limits 
of  course,  great  latitude  of  principle  in  matters  of  doctrine 
and  wondiip.  The  BTuhmic  form  of  marriage  being  one  thai 
is  recognized  by  a  oonsideraUe  body  of  persons,  there  can 
be  no  objectitm  on  the  ground  of  difficulty  in  distinguishing 
marriage  from  inferior  forms  of  union  between  man  and 
wtnnan.  Hie  position  of  the  Brah/nvic  marriages  in  relation 
to  the  Hindu  law  is  similar  to  that  of  Jew  and  Quaker 
maniagee  in  relation  to  the  English  law. 

>  The  opinion  of  Mr.  Oawi«  (AdTocftte.O«nend)  ma  Afntinrt  tti* 
Talidi^  of  the  Bnhm!a  tatxtiagm.  See  Sopplanyt  to  tbe  eutttU  ^ 
2ndi»,  iKomij  S7, 1873,  p.  89. 
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Tbt  qaestaon,  as  I  have  alreHly-  said,  is  a&<  baportKoLlJKallrMm  UX. 
me,  and  iritimi  tiie  limits  Uiat  I  must  here  propoBe  to'iny- 
nlf,  jou  cannot  expect  anything  like  an  adequate  treatment. 
of  it.  Tou  will  find  the  question  discussed  at  great  length 
in  KizJamea  S(e{4ien'a  elaborate  speech  on  the  Native 
Harriage  Bill*'  The  point  will  again  occupy  our  attention, 
in  a  foiuro  Zieetore;*  when  we  oome  to>eoDndfir  the  ouBtomi- 
azy  forms  of  mairiags  among  the  Hindus. 

In  ooDneeticHi  witlv  the  obserranoe  irf  f omwlities  in.  mar- 
riage, as  well  as  other  matters  afiecting-its  validity,  there  is- 
an  in^Kurtant  rule  ot  evidence-^Hcbyon  ahoold  bear  in  mind, 
namely,  that  if  a  mairiage-in  fact  is  established,  then  would 
be'  a'preaun^>tion  in  favor  ot  Uiere  being  a.  marriage  in  law.* 

The  teme  for  c^ebration  of  maiTiair&  has  to  be  fixed  in  1^'°«  hrsel"- 
^  bnCionof  mM- 

acoordance  with  various  aatrtdt^oal  and  otiier  considerations.*  ''■s** 

Tbeee-  do  not  afieet  tlie  validity  of  marriage,  and  ba  I  need 

not  take'  any  fortfaer  notice-  of  them.     Utere  is  <Hily  one' 

(yifsticm.  conneeted    with  tim«   which  seems  to  have  a 

legal  aspect, — namely^witether  marriage  solemniaed  during- 

the   imparity  (aaauch)  of  ratlier  parly  owing  to  the  birth  or- 

4eath  <^  a  Tfingman  is  valid.    In  the  case  oi  Bamatirtffa' 

PiUai  v_  SudoBwa  PUlai,^  it  was  contended  that  adoption 

dkuing  impurity  was  invalid,  but  the  point  was  not  decided, 

as  it'  was  G>and  as  a  fact  that  the-  e.dopti<Hi  had  taken 

fdaoeaftertheperiod  of  impurity  had  expired.   There  is 

BO  reported  case  with  rrferencetO'  marriage  but  in  piac- 

tice-mairiage  never  takes  place  dnrii^  in^ority.    The  reason 

for  this,  ia,  that  one  imder  impurity  cannot  take  part  in  the 

■  Btipplement  tothatfiu#He^7i»rf{0-,  Aii.3T;1873.    ^SeeLectua  VI. 

■  See  fodernn  Taitmgfpodlr  Tfcver  v.  Bunaawamr  Fandift  TaUver, 
law.  B.  (RC),  41. 

*  See  FdTmhtottm,  BftghDmndanTi  InitltatM,'  Vot.  IT,  p  «9  ;  Steele,, 
pp.  27,  IW,  '  1  W.  B.  (P.  C),  86. 
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Lmgtusk  III.  leli^ous  ceremonies  in  marriage.*  But  the  prohibiticm  of 
marriage  during  impurity  would  hardly  be  reg&rded  as  any- 
thing more  than  a  mere  moral  injunction. 

The  usual  ceremonies  being  observed,  marri^e  bectnnes 
complete  and  irrevocable,  and  coDaummation  is  not  neces- 
sary to  render  it  valid.  There  ia  no  distinction  in  tiie 
Hindu  law  between  consummation  and  non-consummation.* 
It  was  at  one  time  doubted  whether  queetions  of  the  validity 
muriige  how  or  invalidity  of  Hindu  marriages  not  involving  questions  of 
in  the  Coucis.  right  to  property,  could  be  tried  in  the  Courts  of  tiiis  counby. 
In  the  case  <d  Anjona  Doaaee  v.  Ptvladh  Ohv/nder  Oho»' 
Mr.  Justice  Qlover,  following  an  earUer  case,*  held  that  such 
questions  could  not  be  tried  by  the  Civil  Courta ;  but  on 
appeal,  this  decision  was  reversed.*  The  facts  dt  that  case 
were  shortly  these :  Anjona  Dossee,  as  the  moUier  and 
guardian  of  her  minor  daughter  Kuppoora  (an  infant  of 
about  five  years  of  age),  sued  the  defendant  Proladh 
Chuuder  Ghose,  allying  that  he  (defendant)  had  forcibly 
carried  off  Kuppoora  Dossee  without  her  consent  to  tiie 
house  of  a  third  party,  and  there  had  gone  through  a  mar^ 
riage  ceremony  with  her.  The  suit  was  brought  to  declare 
that  marriage  invalid.  The  Officiating  Chief  Justice  Nor- 
man, in  delivering  the  judgment  on  appeal,  observed  : — 

"  Suits  relating  to  marriage  deal  with  that  which  in  the 
eye  of  the  law  must  be  treated  as  a  civil  contract,  and  with 
civil  rights  arising  out  of  that  contract  Suits  for  relief 
against  contracts  procured  by  force  or  fraud  are  ordinarily 
cognizable  by  Civil  Courts. 

"  In  a  suit  declaring  the  invalidity  of  a  marriage,  the  Court 
could  grant  consequential  relief.     It  might  restrain  the  per- 

>  Soe  Udvabatattw*,  lost..  Vol.  11,  p.  76,     '  2  Str.,  33.     '  I*  W.  R,  133. 
'     MMurn  Mitter  r.  Rakh&l  Dow,  U  W.  H.,  112.  »  14  W,  B.,  403. 
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son   alleging  bimaelf   to  have  the  rights  of  a  husband  from  Lkotdbx  IIL 
enforcing  any  claim  to  the  custody  or  poBseaaioii  of  the  per- 
son of  the  woman  founded  on  the  supposed  marrii^ 

"  If  such  relief  could  be  granted,  it  is  not  easy  to  see  why 
a  declaratory  decree  under  section  15  might  not  be  made. 
Such  a  declaration  may  be  of  the  greatest  importance  to  a  ^rl 
circumstanced  as  the  infant  plaintiif  is.  If  the  marriage  is 
in  fact  no  marriage,  unless  she  can  obtain  a  declaration  from 
a  Court  of  Justice  that  the  marriage  is  null  and  void, 
onless  she  can  obtain  the  protection  which  such  Court  can 
give  her,  she  may  be  obliged  to  live  with  the  defendant  in  a 
state  of  concubinage,  or  at  least  she  will  be  prevented  from 
Qianying  any  one  else.  The  rights  which  a  decree  in  this 
suit  may  protect,  with  which  the  defendant  may  be  res- 
trained from  interfering, — the  preservation  of  the  personal 
purity  of  the  infant  plaintiff  and  her  right  and  power  to 
contract  a  vaUd  marriage, — are  amongst  the  highest  rights 
which  a  human  being  can  possess ;  and  it  would  be  a  mat- 
ter deeply  to  be  lamented  if  the  Court  had  no  power  to  pro- 
tect and  defend  them. 

"  We  have,  however,  no  doubt  of  the  existence  of  that 
power.  We  think  that  a  suit  such  as  the  present,  which  is  a 
suit  of  a  dvil  nature,  may  be  entertained  in  the  Civil  Courts 
of  this  country  under  the  provisions  of  section  1 ,  Act  VIII  of 
1839,  and  that  view  seems  to  me  to  be  sanctioned  by  the 
opinion  of  the  Lords  of  the  Privy  Council  in  the  case  we 
have  referred  to. 

"  We  think  that  the  Court  must  have  jurisdiction  in  such 
suit  to  declare  the  marriage  void,  if  prociured  by  fraud  or 
force,  and  celebrated  wiUiout  the  consent  of  the  necessary 
parties  or  without  the  formalities  necessary  to  render  it  & 
binding  marriage  according  to  Hindu  Law." 
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8«op«  sf  tht  pnmt  L«ctai«— Hatdn  ut  tba  Buriace  oontnet— Katsn  of  tte 
maniigc  aonlraot  in  tfa*  Hiuda  law — ^Blghti  ol  the  haabuid  and  tba  wOe  o*«r 
UMparaonafaaoholhar— Cactod^of  an  faifaatwitv— BMraiatol  wiVaUbwty 
— CotMotion  «I  her  pwwn — Kinradj'  of  tha  hiubaiid  agalnu  liiliinif — il 
at  mariul  lighta— Raatitotioa  ol  conjiifcal  ri^tu — Ckieain  vhieh  nalita- 
tian  of  conjugal  ri^ila  ii  not  allowed — Elleet  ol  einage  of  raligiOD  «■  tk* 
olahn  for  raadtutioD  of  oonjnpri  rigfato— Act  ZXI  ol  186e^Adalur7— Eff*«U 
ol  maniaga  an  penonal  eapacitj — Hemuriage — Snperataaion — FtMcnt  <■ 
■nparaeaaioo — Renurriap  of  a  eoBTart  to  Chriilianity  ralipaing-  to  Hinda* 
jam — Haa  and  wife  ona  pmon  in  Hindu  liwonly  for  religioiB  porjioaefr— 
Wife  may  eontract— Kt»  may  ane  and  be  aoad— Sbe  i*  not  anmpt  tnm 
arraat  inWHcntitmofeiril  pioeaai— Htuband  and  wile  oompelwit  witDeaaw 
toi  or  asainit  each  other— Elheta  ol  marriage  on  the  ftopvtf  of  Iha  hiM- 
baod  and  al  the  wifo— Wile  entitled  to  a  ahai*  on  partition— Wile  wititM 
to  mahunanoe — FVom  whom — Haiatenansa  when  allowed  to  ■  wife  lirfog 
apart — HilnHnaoo*  when  Ibrfeited — Eatrof  malnlenanea — Arreir*  ol  maii- 
t«iana»— BMovarj  of  mainMoanea  under  the  Code  ol  Criminal  Proeadnre— 
Haintananoa  of  eoncnbinea — Hnaband  and  wile  how  ba  boond  bj  each  oUm'a 
oontraeta— Bbmbay  Act  Til  of  1866— Hubaiid  or  wiftootitlad  to  ooaapea- 
aation  nnder  Aot  XIII  of  18fi6— Eflepta  ol  marriage  on  oUapring— Legiti- 
macT — Effect  ol  marriage  in  ■  dlSerant  oiata  en  le^tinuej — Praaiuiip- 
tion  of  legitioHM7 — Baatard'a  rfgbt  to  inherit — Matnlananae  of  ehildraa— 
Bight  to  give  or  take  a  aon  in  adoption — Paternal  pomr  nnder  the  Hiada 
lew — Haintenanee  ol  parent* — Ralee  lor  women  irtnae  hsibandi  ara  away^ 
«  wile  to  raiae  np  oApcing, 


Scope  ol  the        Hathtq  comideied  between  wiist  parties  and  in  what 
i^BMia.         mode  the  mAtrimoiBal  nmon  can  be  formed,  I  now  oome  to 
the  coDBideTBtion  of  the  legal  oonaeqaenoes  of  that  onion. 

From  tiie  v«ey  natnie  d  the  eoi^ugal  ration,  each  parfy 
acquires  certun  rights  eves'  the  penon  of  the  other ;  and  in 
moat  systems  of  law,  the  property  of  eodi  abo  becomes 
snbject,  more  or  lees,  to  the  ligtria  oi  tbe  other.  Id  some 
eonutrieB,  agun,  marriage  attaches  to  one  <tf  the  pardes,  the 
wife,  important  personal  privileges  and  disqualifications. 
Besidea  these  results  which  affect  the  parties  immediately 
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the  oonjogal  nhtion  is  Hw  source  df  other  Kconna  n, 
importuit  le^  coDsequencee.  It  confers  on  the  issne  of 
•  the  onum  the  statos  of  l«fftimaxsy,  and  thus  fcrms  the  foun- 
datioa  of  the  rights  of  inheritance,  lineal  and  collateral ; 
and  it  is  the  haais  of  the  legal,  as  distinguished  from  the 
natoral,  relation  of  parent  and  child.  Witiiout  aiming  at 
strict  logical  preciaiMi,  these  sereral  ctmsequenoee  of  mar- 
riage may  be  conveniently  arranged  under  the  following 
ibor  beads :  Jvret,  those  relating  to  the  persons  of  the  parties ;  'f 
aecond,  those  relating  to  their  personal  capacity  ^^ird,  those  [ 
relating  to  their  property;  and  fowrth,  those  relating  to  j 
their  offipring.  This  division  will  be  kept  in  view  in  di»- 
easaing  the  tt^ics  of  the  present  Lecture. 

Here  it  onght  to  be  observed  that  the  legal  conseqaences  TStum  et  tlu 
of  marriage  depend  in  almost  ev^ry  civilized  country,  not  eontnoi. 
npon  tiie  will  of  the  parties  to  it,  but  upon  the  law  which  "^ 
governs  them.  IWties  may  choose  not  to  many;  bnt  if 
they  many  at  all,  they  moat  do  so,  not  upon  their  own 
tenns,  but  on  terms  fixed  hy  the  lav  under  which  they  live, 
If  ihe^  once  contract  tlie  tie,  th^  cannot  afterwards  ta«ah:  it 
even  if  they  both  agK6,  unleee  the  law  allows  it.  For  thia 
reason,  it  has  been  sometimes  doubted  whether  marriage  is, 
ftfoperiy  speaking,  a  contract.  "  It  is  rather,"  says  Story, 
"  to  be  deemed  an  institution  of  society,  founded  upon  the 
eoaasent  and  eonlxact  of  the  parties ;  and  in  this  view  it  has 
some  peculiarities  in  ite  nature,  character,  operation,  and 
extent  <^  obligation,  different  from  what  belong  to  ordinary 
contracts."  *  No  doubt  it  is  not  a  contract  in  the  sense  in 
wfaidi  any  other  agreement,  such  as  betrothal,  is  a  contract. 
In  (KM  sense,  however,  marriage  is  a  true  contract ;  fisr  the 

'  Ocnfliot  ot  Lam,  j  108  note. 
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Xicruiix  IT.  parties  when  they  many,  in  fact  enter  into  an  agreemeni 
to  perform  certain  duties  towards  each  other  for  the  reet 
of  their  lives :  it  is  a  contract  to  be  followed  by  a  whole  ■ 
life  of  specific  performance.  "  Bnt,"  aa  a  disUnguiehed 
Scottish  judge'  observes,  "  it  differs  from  other  contracts  in 
this,  that  the  rights,  obligations  or  duties  arising  from  it 
are  not  left  entirely  to  be  regulated  l^  the  agreements  of 
parties,  but  are,  to  a  certain  extent,  matters  of  municipal 
regulation,  over  which  the  parties  have  no  control  by  any 
declaration  of  their  will."  The  object  of  this  interference 
of  law  with  the  freedom  of  parties  in  their  mutual  dealings; 
is  to  guard  against  the  consequences  of  icdividual  caprice 
and  want  of  foresight,  in  a  transaction  which  is  of  the  most 
serious  importance  not  only  to  themselves,  but  to  society  in 
general  How  for  it  is  justifiable  is  another  question,  which 
it  would  be  foreign  to  my  present  purpose  to  discuss. 
It  will  be  sufficient  here  to  observe  that  such  interference 
marks  to  some  extent  a  backward  state  of  social  progress. 
It  was  more  extensive  in  ancient  society  than  it  is  now, 
and  it  shows  that  the  law  has  not  full  confidence  in  the 
judgment  of  the  people  in  matters  touching  their  own  in- 
torests.  There  has,  however,  been  a  steady  advance  towards 
redudng  this  interference  of  tiie  law  as  regards  marriage. 
Thus,  in  England,  though  by  the  common  law  the  wife  loses 
all  her  rights  of  holding  property  independently  of  her  has- 
band  during  coverture,  yet  this  rule  has  been  allowed  to  be 
evaded  by  means  of  marriage  settlements,*  and  now  impoi^ 
tant  exceptions  to  it  have  been  created  by  the  Married 
Woman's  Property  Act,  83  and  84  Vict,  c.    93.    So,   as 

'  Lord  BobertwD  in  FergiiBSOTi  on  UarrUge  and  DiToroe,  397,  qnotod  is 
Story's  GouSiat  of  Iaitb,  §  106. 
■  See  Stephen's  Oommentaiiea,  Bk.  Ill,  Gb.  II. 
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Tegarda  diTonw,  though  the  law  r^ards  marriage  as  gener-  Ixotobi  IV. 
ally  indissoluble,  and  disfavouis  separation,  arrangements  for 
separation  have  long  been  allowed.'  The  Code  Napoleon, 
while  it  enacts  that  "married  persona  cannot  derogate  &om 
the  rights  resulting  from  the  power  of  the  husband  over  the 
persons  of  his  wife  and  his  children,"  nor  from  the  prohibi- 
tory regulations  of  the  Code,  at  the  same  time  declares  that 
"the  law  does  not  regulate  the  conjugal  association  as  res- 
pects property,  except  in  default  of  special  agreements 
which  the  married  parties  may  make  as  they  shall  judge 
convenient,  provided  they  are  not  contrary  to  good  morals."  * 
Before  the  Revolution,  the  law  of  France  regarded  mar- 
riage as  indissoluble ;  hut  the  Code  Napoleon  allows  divorce 
and  separaUoa  of  persons ; '  and  though  divorce  was  for  a 
time  abolished,  it  has  been  again  allowed.' 
The  Hindu  law  on  this  sabject  still  retains  its  ardiaic  Natore  of  th« 

mirriage 

character.    Marriace  in  that  law  is  not  merely  a  contract  contrict  in  tiia 

^  _•'  Hindu  Ian. 

but  also  a  sacrament ;  and  the  rights  and  duties  of  the  mar- 
ried parties  are  determined  solely  by  the  law,  and  are  inca- 
pable of  being  varied  by  their  agreement.  As  Manu  emphat- 
ically declares,  "  neither  by  sale,  nor  desertion,  can  a  wife  be 
released  from  her  husband."*  Following  the  spirit  of  this 
rule,  the  High  Court  of  Bengal,  in  the  case  of  Seetaram 
V.  Mitaaamvi  Aheeree  He^anee,  said:  "It  is  contrary 
to  the  policy  of  the  law  to  aUow  persons  by  a  contract 
between  themselves  to  avoid  a  marriage  on  the  happening 
of  any  event  they  may  think  fit  to  fix  upon.""  The  event 
in  that  case  was  the  husband's  not  continuing  to  live  in  the 
wife's  village. 

'  Sae  Stephen's  CommentariM,  Bk.  Ill,  Ch.  IL 

*  Arte.  13S7, 13B3.  *  Artt.  229—233,  306—311. 

*  Hackeniie'B  Boman  Ltnr,  Ith  ed.,  pp.  ISo,  126. 

»  IX,  16.  •  20  W.  B,,  *». 
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7.  The  duties  of  mao  and  wife  fonu  one  of  the  ei^teen 
titles  of  law  according  to  Manu^  and  other  sagea.*  As  a 
text  of  the  Snuiti*  declares  litigation  between  man  and  wife 
to  be  illegal,  Jagannatba  opeoB  his  diBquisition  on  this  title 
of  law  witlk  the  question,  "  Is  it  not  impossible  that  there 
should  be  euch  a  title  of  judidal  procedure  as  the  Duliea  of 
Man  and  Wife,  since  litigation  is  forbidden  in  a  controvert 
between  man  and  wife,  by  a  text  of  civil  law  dted  in  the 
Mitakshara  7  "*  He  notices  several  answers,  of  which  the 
substance  is,  that  such  litigation  is  never  laudable,  and  that 
it  ought  to  be  discouraged,  though  it  must  be  sometimes 
allowed  from  the  neces^ty  of  the  case. 

I  now  proceed  to  notice  the  legal  consequences  of  mar- 
riage under  the  Hindu  law,  and  first  those  relating  to  the 
persons  of  the  partiea 

I  It  foUowe  from  the  very  nature  of  the  matrimonial  rela- 
tion tiiat  the  husband  and  the  wife  must  each  be  entitled  to 
the  society  of  the  other.  It  is  one  of  the  express  conditions 
in  the  nuptial  vow  of  the  Hindus  that  each  party  is  to  be- 
come the  associate  of  the  other.*  Accordingly  M&nu  de- 
clares, "  Let  mutual  fidelity  continue  till  death."  "  Let  a  man 
and  woman  united  by  marriage,  constantly  beware,  leet  at 
any  time  disunited  they  violate  their  mutual  fidelity."  ^ 
And  the  sf^es  denounce  the  desertion  or  n^lect  of  ^ther 
party  by  the  other  without  just  cause  as  an  act  punishable 
in  this  world  and  in  the  next.^  While  ihe  wife  is  directed 
to  revere  the  husband  as  a  god,*  the  husband  is  likewise 


'  Vm,  7.  »  Ku«d«,  Pt  I,  Ch.  1, 19. 

■  ColebTODke'B  Bigett,  Bk.  Ill,  Ch.  1, 10. 
'  Ib\d,  Bk.  IT,  Ch.  I,  Seo.  I. 

'  See  AaUtio  BeieucluB,  ToL  Til,  p.  803.  •  IX,  101,  103. 

'ColebTooke's  Digeat,  Bk.  IT,  ST— 61,  68,  72. 
'  Uaao,  T,  164. 
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required  to  honor  a  TirtuOQs  wife.'  Nor  is  conjugal  asso-  LscrvBa  IT. 
dation  liniited  to  temporal  purposes  alone :  religious  rites 
are  ordained  in  the  Yedas  to  be  performed  by  the  husband 
in  company  with  the  wife.*  So  aacred  and  peculiarly  favored 
is  the  association  between  man  and  wife  in  the  eye  of  law, 
that  our  Penal  Code,  while  punishing  the  harbouring  of 
offenders  generally,  doee  not  regard  it  an  offence  when  the 
harbouring  is  by  tiie  hosband  or  wife  of  the  offender.' 

So  &r  the  duties  of  the  husband  and  the  wife  with  re»- 
pect  to  each  other's  peison  ore  reciprocal.  But  perfect 
equality  of  rights  in  the  married  couple  has  never  yet  been 
allowed  by  any  system  of  law.  Witiiout  denying  the  posi- 
tion maintained  by  some  of  the  most  advanced  thinkers  of 
our  age,  that  conjugal  sociei^  in  equality  is  the  beat  form  of 
that  society,  it  must  be  admitted  that  such  equality  is  prac- 
tically allowable  only  for  persons  of  a  high  degree  of  culture ; 
and  that  in  the  majority  of  cases,  some  form  of  domestic 
government  is  necessary  to  prevent  disorder  and  discord, 
which  would  otherwise  inevitably  arise  fiom  the  conflict  of 
opposing  wills,  both  equally  supreme,  in  persona  bound  to  live 
tcfiether.  And  if  there  must  be  inequality,  it  is  not  difficult 
to  see  that  it  must  be  in  favor  of  man.  "  In  his  hands,"  to 
use  the  language  of  Bentham,  "  the  power  maintains  it>sel£ 
Give  the  authority  to  the  woman,  and  every  moment  a  revolt 
would  break  out  on  the  part  of  her  husband."*  This 
inequality  was  originally  very  great,  but  the  tendent^  of 
society  has  been  to  reduce  it  as  &r  as  possible.  The  Hindu 
law  in  respect  of  this  inequality  partakes  to  some  extent  no 
doubt,  of  the  character  of  other  archaic  systems ;  but  on  the 

'  Mann,  ni,  65.  ■  Mann,  IX,  96. 

'  8k.  812.  •   Theorj  of  Lepslation,  p,  230. 
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LHrrDU  IT.  whole,  Be  you  will  see  in  the  end,  it  is  &r  more  eqaitaUe 
towards  the  female  sex  than  moet  of  tiiose  systems. 

As  a  rule,  in  the  Hindu  law,  the  state  of  women  b  one  of 
perpetual  tutelage.  "Their  fotheis,"  says  Manu,  "protect 
them  in  childhood ;  tlieir  husbands  protect  them  in  youth ; 
tiieir  sons  protect  them  in  age  :  a  woman  is  never  fit  for  inde- 
pendenoe."*  Youth  in  this  text  is  explained  by  Kulluka 
to  mean  covertora  The  same  rule  is  laid  down  by  otiter 
st^;eB,  and  adopted  hj  authraitative  commentators,  sudi  as 
Vijnaneswar  and  Solpani.*  Accordingly,  after  marriage,  a 
woman,  whether  a  major  or  a  minor,  comes  under  tiie  protec- 
ti<Hi  and  guardittDship  of  her  husband.*  IfUie  husband  is  him- 
self, hy  reason  of  minOTity  or  the  like,  under  the  authority  of 
another,  the  wife  comes  under  the  control  eS  that  otiier.  lliis 
is  perhaps  what  is  indicated  by  the  feet  that  by  marriage  a 
woman's  goira,  or  oonnection  by  birth  with  her  primitiTe 
stock,  is  by  a  fictioo  of  law  supposed  to  be  changed,  and  she 
is  T^arded  as  affiliated  to  the  gotra  of  her  husband.*  It  is 
8  diange  of  no  consequenoe  now,  but  seems  to  have  meant 
atone  time  the  transfer  of  a  woman  &(»n  the  patriardial 
authority  of  one  fiunily  to  that  t^  another.  This  incident 
of  maniage  had  its  counterpart  in  tite  Boman  lav,  by  which 
the  wife  came  under  the  manue  or  aathority  of  her  hnsband 
by  being  nq>posed  to  become  his  daughter.* 

Cuntodj  ni  in  The  custody  of  an  in&nt  wife  belongs,  as  a  rule,  not  to  her 
parents  but  to  her  husband.  In  the  case  of  Kateeram 
DiAanee  v.  MuaatvmtU  QendJitTiee  and  others'  Mr.  Justice 
Markby  observed :  "  The  marriage  of  an  infant  being  under 

'  IX,  3.  •  OolebKMka'B  Digot,  Bk.  IT,  1.  6. 

*  Haeu^hteu's  Prinoiplei  of  Hindu  I«w,  lOi. 

*  8m  TIdnfafttettwft,  Inst,  Tol.  11,  p.  72. 

'  SmHame's  Andent  Iaw,  p.  1R5;  Sftndkrt' JuiUqUui,  p.  113. 
•MW.  R..  178. 
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Uie  Hindoo  law  a  legal  and  complete  nuuriage.the  husband,  in  Lkcttdbb  IV. 
my  opinion,  haa  the  eame  right  as  in  other  caees  to  demand 
that  his  wife  shall  reeide  in  the  same  houae  with  himself' 
I  do  not  think  that  any  Court  can  deprive  the  husband  of 
this  light  except  upon  some  tangible  and  definite  grounds, 
which  show  that,  under  the  epeciai  circumstances  of  the 
case,  the  wife  is  absolved  from  this  duty,  and  her  parents 
or  guardians  from  the  duty  of  surrendering  her  to  her 
hnsband;  and  we  cannot,  in  my  opinion,  say,  without 
contravening  the  Hindoo  law,  that  in&ncy  of  a  wife  consti- 
tutes Butdi  a  ground,  though  it  might,  I  tiunk,  be  right  in 
the  case  of  a  verr  foung  girl  to  require  the  husband  to 
show  that  she  would  be  placed  by  him  under  the  immediate 
care  of  some  female  member  of  his  &mily."  Where,  how- 
ever, a  well-establisbed  custom  exists  '  for  a  child-wife  to 
remain  away  from  her  husband,  and  not  to  come  to  live 
with  bim  in  his  house  until  a  certain  event  has  occurred,' 
such  custom  has  been  recognized  by  the  Courta' 

By  tha  Acts  relating  to  the  guardianship  of  minors  (Act 
XL  of  1858,  section  27,  and  Act  XX  of  1864,  section  31)  it 
is  itfovided  that  nothing  in  those  Acts  shall  authorize  the 
aj^intment  of  a  guardian  of  the  person  of  a  female  whose 
husband  is  not  a  minor. 

When  the  husband  is  himself  a  minor,  his  guardian 
would,  as  a  rule,  be  also  the  guardian  of  the  wife.  This 
wonld  follow  from  the  rule  that  after  the  husband's  death, 
his  nearest  kinsman  is  the  guardian  of  the  widow  in  pre- 
ference to  her  father  or  any  of  her  paternal  relations.*    But 


■  Sontoah  Bam  Dow  t.  0«n  Pattnck,  23   W.  R.,  2S ;  see  alao  Steele, 
pp.  3«,  165. 

■  ColebrookeV  IHgeat,  Bk.  IT,  13  ;  HaciuKliten's  Preoedeuti  of  Uindu 
Uir,  Ch.  VII,  Cbbm  i  and  ui. 
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Lectubx  it.  in  exceptional  cases,  the  Courts,  as  repres^itiog  the  sovereigD 

who  is  the  universal  guardian  in  Hindu  law,'  may  allow  on 

infant  wife  during  the  minority  of  her  husband  to  remain 

under  the  guardianship  of  her  parents  in  preference  to  that 

of  her  husband's  relations. 

R«Hriintai         Under  the   Hindu  law,  as    indeed    under    most    other 
wile'i  lilMTtj-. 

systems,  the  liberty  of  the  wife  is  liable  to  be  considerably 

restrained  by  the  husband.  The  duty  of  attendance  on 
her  husband,  which  is  so  strongly  inculcated,*  obliges  her  to 
follow  him  wherever  he  chooses  to  reside.  And  it  is  a  general 
principle  of  law  that  the  domicile  of  ^e  wife  foUows 
that  of  her  husband.*  She  is  also  bound  to  refrain  from 
going  to  any  place  where  her  husband  forbids  her  to  go. 
Manu  says :  "  Drinkiog  spirituous  liquor,  associating  with 
evil  persons,  absence  &om  her  husband,  rambling  abroad, 
unseasonable  sleep,  and  dwelling  in  tiie  house  of  another, 
are  six  faults  which  bring  infamy  on  a  married  woman."* 
Being  accustomed  to  seclusion  almost  from  infaocy,  Hindu 
women  seldom  feel  this  restraint  on  their  liberty  with  any 
degree  of  keenness.  Nor  would  a  Hindu  husband  be  punish- 
able tmder  the  Fenal  Code  (section  339)  for  enforcing  this 
restraint,  as  the  person  restrained  in  this  case  has  no  right 
to  go  wherever  she  chooses. 

A  man  may  deprive  a  disloyal  wife  of  all  her  enjoyments 
and  comforts,  and  make  her  live  on  bare  subsistence.*  The 
husband  is  enjoined  to  restrain  the  wife  in  various  ways, 
to  preserve  her  from  vice ;  but  after  idl,  says  Manu :  "  By 

>  Mann, Tin, 3T,2S ;  Colsbrooks'a  Digest, Bk.T, ISO— 453;  1  Stna^e,  71. 

■  Colebroake's  mgeat,  Bk.  IT,  91,  92. 

'  Story's  Confliat  of  Lhire.  §46;  Act  X  of  ISlie,  h.  16,  16. 

•  DC,  13. 

•  Colebraoke'H  Digest,  Bk.  IV.  81— S». 
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confinement  at  borne,  eveoi  under  affectionate  and  observant  LEonrRK  IT. 
guardians,  they  are  not  secure ;  but  those  women  are  truly 
secure  who  are  guarded  by  iheii  own  incUnaUona. "  * 

A.  wife,  according  to  Manu,  may  be  corrected  when  she  corrutioa  oi 
commits  faults, '  with  a  rope  or  small  shoot  of  a  cane ;  but  *  p*"**"* 
on  the  backpart  only  of  the  body,  and  not  on  a  noble  part 
by  any  means ;'  and  the  rule  is  qualified  by  the  provision 
that  be  who  strikes  her  otherwise  than  by  this  rule  incurs 
the  guilt  of  a  UdeL '  Barbarous  as  this  rule  is,  it  is  not 
peculiar  to  the  Hindu  law.  There  was  such  a  rule  in  the 
Civil  law.  And  even  in  a  system  r^arded  as  more  polished, 
a  similar  rule  was  at  one  time  wdl  recognized ;  and  we  read 
in  Stephen's  Commentaries  on  the  I^vrs  of  England,  that 
though  this  power  of  correction  b^an  to  be  doubted  in  the 
reign  of  Charles  IT, "  yet  the  lower  rank  of  people,  who  were 
always  fond  of  the  old  common  law,  still  claim  and  exert  their 
antient  privily :  and  the  Courts  of  law  will  still  pormit 
a  husband  to  restrain  his  wife  of  her  liberty,  in  case  of  any 
gross  misbehaviour. "  *  But  the  rule  in  the  Hindu  law  is 
seldom  carried  into  execution,  and  the  weight  of  Manu's 
authority  is  in  this  instance  almost  balanced  by  a  text  of 
high  authority,  which  says:  "Strike  not  even  with  a 
blossom  a  wife  guilty  of  a  hundred  faults. "  *  And  later 
Hinduism,  though  justly  meriting  the  reproach  of 
being  the  cause  of  many  sotoal  evils,  has  in  this  instance 
helped  to  raise  the  position  of  the  wife,  by  identifying  her 
with  the  primary  divinity  Sakti  herself,  and  making  her 
petBon  sacred  against  the  least  ungentle  touch.  I  may  add 
that  our  Fenal  Code  makes  no  exception  in  favour  of  the 
husband's  right  to  chastise  the  wife. 

•  II,  12.  '  VUI,  299,  300.  •  VoL  II,  pp.  277, 278  (Bth  ad.) 

'  Colebrooke'a  Digest,  Bk.  Ill,  Oi.  1, 11,  note. 
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lkjtorb  IV.  In  an  early  ease,  it  was  held  that  an  action  could  noi 
be  maintamed  for  loss  of  character  by  a  wife  against 
her  huRband  under  the  Saatra,  because  a  woman'a  husband 
is  like  unto  her  god,  and  she  must  remain  obedient  to  his 
orders  and  conform  to  his  wilL'  The  correctoess  of  this 
ruling  is  open  to  question.  For  the  Hindu  law  not  only 
directs  the  wife  to  revere  the  husband  as  a  god,  but  it 
also  directs  the  huabaod  to  honor  the  wife.  But  what- 
ever doubts  there  might  have  been  on  this  point,  have 
now  been  removed.  And  the  Indian  Penal  Code,  how- 
ever unseemly  its  interference  may  be,  will  not  allow 
any  husband  to  trifle  with  the  reputation  of  his  wife  with 
impunity. 

No  system  of  law  has  ever  surpassed  our  own  in  enjoin- 
ing on  the  wife  the  duty  of  obedience  to  the  husband  and 
veneration  for  his  person.     It  is  inculcated  by  the  highest 
authority  that  "  though  unobservant   of  approved  usages, 
or   enamoured   o(   another    woman,    or    devoid   of   good 
qualities,  yet  a  husband  must  constantly  be  revered  as  a 
god  by  a  virtnous  wife,"*    Nor  have  precepts  like  these 
been  without  their  eflect.     The  feelings  which  they  serve 
to  engender,  often  enable  the  wife  calmly  to  bear  her  lot 
however  unhappy,  and  to  try  to  propitiate  a  cruel  husband ; 
and  often  prevent  those  vain  bickerings  which  can  only 
embitter  life. 
KtmedT  o£  the     Such  being  the  rights  which  the  husband  acquires  by 
■Kunatin-      marriage  over  the  wife's  person,  the  next  question  is  how 
mir^i  right*,  they  are  to  be  enforced  in  case  of  infringement. 


*  Deokoouwnr  c.  Umbkrun  Lal»,  1  Boir.,  370,  oiled  i 
Digest,  2S8,pL  11. 
'Htma,  V,M61. 
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Where  the  wife  is  on  in&nt,  aod  the  hiishand  seeks  to  Lkctitbe  IV. 
have  her  in  his  Custody,  the  proper  course  is  to  proceed 
according  to  Hie  provisions  of  Act  IX  of  1861.  The  hus- 
band may  also  by  a  civil  suit  obtain  an  injunction  upon 
any  person  detiuuiug  his  wiie,  to  abstain  ^m  putting  any 
obstruction  in  ^e  way  of  the  wife's  returning  to  her 
husband ;  but  no  ordw  can  be  made  upon  such  person 
directing  him  to  send  the  wifie  to  her  husband.' 

Where  the  wife  is  qualified  by  her  age  to  perform  her  conju-  Ra,titntion  at 
gai  duties,  the  proper  remedy  for  the  husband  is  a  suit  for  *"']''S'  "«  *•• 
restitution  of  conjugal  rights.  It  was  at  one  time  doubted 
whether  such  a  suit  would  lie  in  tiie  Civil  Courts  of  India, 
and  the  ground  for  such  doubt  was  the  difficulty  of  enibrcing 
the  performance  of  conjugal  dnties  in  their  detail ;  but  the 
point  has  been  settled  by  the  decisi<ni  of  the  Ftivy  Council  in 
the  case  of  Moonahee  Bii^oor  Ruhe^an  v.  Shtvmsoonnigaa 
BeguTn.'  In  that  case  the  Judicial  Committee  observed: 
"  Upon  authority  then,  as  well  as  principle,  their  Lordships 
have  no  doubt  that  a  Mussulman  husband  may  institute  a 
suit  in  the  Civil  Courts  of  India  for  a  declaration  of  his  right 
to  the  possession  of  his  wife  and  for  a  sentence  that  she 
return  to  cohabitation,  and  that  that  suit  must  be  deter- 
mined according  to  the  principles  of  the  Mahomedan  Law. 
The  latter  proposititm  follows  not  merely  from  the  impera- 
tive words  of  Regulation  IV  of  1793,  section  15,  but  from 
the  nature  of  the  thing.  For  since  the  rights  and  duties 
resulting  from  the  contract  of  marriage  vary  in  different 
communities,  so,  especially  in  India,  where  there  is  no 
general   marriage  law,   they   con   be  only  ascertained  by 


*  IaU  Natb  HiMor  v.  Sheobnin  Puidej,  20  W.  B.,  92.    Bat  aee  Hnzkft 
Smokm  «.  Baeejee  HonohDT,  1  Bmr.,  363, 1  Horley's  Digwt,  236,  pi.  11. 
■  8  W.  B.,  P.  C,  3 ;  or  1 1  Htran's  Indian  Appeals,  Ml. 
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LuTiDSB  IV,  reference  to  the  particular  law  of  the  contracting  paj^ea." 
Though  the  case  waa  one  between  MahomedanB,  ihe  rule 
laid  down  evidently  applies  mutatis  mutavdia  to  the 
Hindus,  and  it  has  been  so  applied.*  But  the  form  of  the 
decree  in  such  suits,  and  the  mode  of  executing  it,  have 
been  points  for  some  controversy.  It  seems  to  have  been 
sometimes  held*  that  the  decree  should  direct  the  deli- 
very of  the  wife  bodily  into  her  husband's  hands,  and 
the  language  of  article  34  of  the  second  schedule  of  the 
Limitation  Act  (1877)  which  provides  for  suits  fw  the 
recovery  of  ft  wife,  might  perhaps  be  referred  to  as  favoring 
such  a  view.  But  the  provisions  of  the  Limitation  Law  are 
no  safe  guide  in  such  matters ;  and  it  may  now  be  taken 
as  settled  that  the  proper  form  of  the  decree  should  be  this : 
"  that  the  plaintiff  is  entitled  to  his  conjugal  rights,  and 
that  his  lawful  wife,  the  defendant,  be  ordered  to  retain  to 
his  protection.'" 

Regarding  the  mode  of  executicoi  of  such  a  decree,  there 
was  some    difference    of   opinion    in    tiie   Indian   Courts. 
,  While  it  was  held  by  the  High  Court  of  Bengal  in  the 

case  of  Qatha  Ram  Mistree  v.  Moohita  Kockin  AUeah  Domoo- 
nee*  that  the  decree  in  such  cases  could  only  have  the  effect 
of  a  declaratory  decree,  and  was  incapable  of  enforcement  by 
any  coercive  process  against  the  wife,  the  Bombay  High 
Court  ruled,'  that  in  case  of  disobedience,  the  decree 
could  be  enforced  by  imprisonment  of  the  wife  under  section 
200  of  Act  Vin  of  1859.    The  question  has  now  been  settled 

■  Kkteerun  Dokanee  v.  Miuaunnt  OendheQM,  23  W.  B.,  178. 

'  HnrkiL  Shnnker  «.  BMeiee  HRDtthiiT,  1  Borr.,  363,  oited  in  1  Hc^^'a 
Direct,  2S8,  pi  11. 

'  Koobu  Khanuma  r.  Jbh  Efaanmm*,  8  W.  R.,  467  ;  Chottm  Bebee  «. 
Ameer  CIiQiid,  6  W.  IL,  106. 

•  3  W.  E.,  179. 

*  Tunimft  Bai  *.  Numyan  UorwhTar  Pendae,  L  L  B^  1  Bonk,  IM. 
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by  Act  X  of  1877  (section  260),  which  provides  that  aLscruEElV. 
decree  for  restitution  of  conjugal  rights  may  be  enforced  by 
the  imfniBonment  of  the  person  and  the  attachment  of  the 
property  of  the  party  agiunst  whom  Buch  decree  ia  niade. 
But  thoogh  no  longer  regulating  the  procedure  in  such  cases, 
the  judgment  of  Mr.  Justice  Harkby,  in  the  Bengal  case 
joet  referred  to,  is  highly  instructive ;  and  I  Uiink  it  may 
be  usefol  to  quote  the  following  passages  from  it : — 

"  It  appears  to  have  been  at  one  time  thought  that  in  this 
eoontry  the  duty  of  cohabitation  should  be  enforced  by 
seizing  and  making  over  the  recreant  party  bodily  to  the 
clumant,  and  cases  are  mentioned  in  which  this  has  been 
directed  in  the  case  of  a  wife  refusing  to  return  to  her  hus- 
band. I  am  not  aware  of  any  case  in  which  it  has  been 
suggested  that  similar  violent  measures  should  be  taken 
against  a  husband  refusing  to  receive  his  wife;  and  the 
cases  in  which  a  wife  has  been  so  treated  are  obviously 
based  upon  the  notitm  that  the  husband  purcliases  the  wife  - 
at  marriage,  and  that  she  thereby  becomes  an  article  of  bia 
property.  Widely  as  this  notion  has  prevailed  in  the  world, 
1  need  scarcely  say,  that  it  is  wholly  abhorrent  to  the  Hin- 
doo law. 

»  »  _   «  >  ■ 

"  I  do  not,  indeed,  think  it  likely  that  any  one  will  con- 
tend that  the  bare  declaration  of  the  existence  of  the  rela- 
tion, even  if  not  'relief  in  the  technical  sense  of  that 
term,  lb  not  of  the  greatest  value  and  assistance  to  the 
parties :  what  seems  to  be  considered  is  that  the  Courts  mvst, 
in  order  to  be  logically  consistent,  follow  up  this  declaration 
with  all  the  powers  which  they  possess. 

"  That  the  Coiirta,  however,  are  not  hemmed  in  by  any 
such  necessity  is,  I  think,  indisputable.     The  simplest  and 
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Lbctdrk  it.  most  direct,  and  indeed  the  only  really  effectual,  mode  c^ 
enforcing  the  obligation,  and,  titerefore,  the  one  to  be  ad(^A- 
ed,  if  the  Courts  have  no  discretion  in  the  exercise  of  their 
power,  is  to  bring  the  parties  together  by  force.  But  tiiiB 
has  been  universally  repudiated,  not  only  in  India,  as  is 
above  shown,  but  in  evety  other  oountty  as  shocking  to  onr 
feelings  of  humanity.  The  alternative  of  forcing  the  recu- 
sant party  into  compliance  by  imprisonment  is  a  coarse 
which  to  my  mind  has  little  to  recommend  it  by  oompariscHi, 
and  though  not  quite  as  universally  condemned  has  also 
been  very  generally  repudiated.  During  the  anxious  oor 
quiiy,  which  I  have  thought  it  my  duty  to  make  upon  this 
subject,  1  have  ascerttuned  that,  upon  the  continent  <tf 
Europe,  tiie  right  both  of  the  husband  and  of  the  wife  to 
cohabitation  (in  the  etymological  sense),  the  husband  select- 
ing the  place  of  residence,  is  everywhere  considered  as 
altogether  beytmd  dispute.  So  also  is  the  right  to  proceed 
'  against  and  to  punish  any  third  petBon  who  detuns  a  wife 
from  her  husband :  so  also  is  the  right  of  the  husband  to 
wi^intAin  a  suit  against  the  wife  if  she  refuses  to  acknow- 
ledge the  marital  rights.  But  all  attempts  at  enfoidng  this 
duty  by  oompulmon  have  been  abandoned  or  very  nearly 
80.  The  only  trace  of  compulsion  which  1  have  found  is 
in  some  smaller  states  of  Germany,  where  a  veiy  small  fine 
or  a  few  days'  simple  confinement  of  the  woman  appean 
to  be  trowed.  If  this  produces  no  effect,  no  further  punish- 
ment can  be  inflicted.  The  Prussian  Courts  have  expressly 
dedded  that-no  direct  compulsion  whatever  can  be  applied. 
The  matter  has  been  the  subject  of  considerable  discussion 
in  Austria  and  in  France.  In  the  latter  country  I  am  in- 
formed on  the  highest  authority  that  the  question  has  been 
settled  against  the  use  of  compulsion.     In  Austria  I  am  not 
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sure  that  tlie  question  has  been  finally  set  at  rest,  but  I  LnmiBK  IT. 
liave  reason  to  believe  that  the  leaning  is  strongly  f^jainst 
the  use  of  any  each  means. 

"  If  WB  consider  the  law  of  England,  I  think  the  difficulties 
about  the  Civil  Coari  attempting  to  enforce  by  compulsioa 
the  observance  of  conjugal  duties  are  in  no  way  lessened. 
Perhaps  some  persons  would  be  inclined  at  first  sight  to 
treat  the  law  of  England  as  affording  an  example  of  the 
almost  unbounded  exercise  of  judicial  power  in  this  direc- 
tion :  and  if  we  look  to  forms  and  words  only,  it  is  so.  The 
old  eoclesiaatieal  Ooorts,  that  is,  the  Chnrch,  claimed  to  have 
power  to  enforce  specifically  the  performance  of  conjugal 
duties  in  their  minutest  particulars,  and  gave  decrees  accord- 
ingly. But  inasmuch  as  these  Courta  soon  found  that  they 
had  no  effectual  independent  power  of  enforcing  their 
decrees  when  pronounced  (3  Black.  Comm.,  101),  this  claim 
was  not  so  substantial  as  at  first  sight  appears.  I  am  unable 
to  find  any  exact  information  in  any  books  available  to  me 
as  to  the  exact  proceedings  which  could  be  taken  upon  the 
decree  of  an  ecclesiastical  Court  for  the  restitution  of  con- 
jugal rights.  Undoubtedly,  the  ecclesiastical  Courts  had  a 
ri^t  to  call  in  the  ordinary  civil  power  in  aid  of  its  own 
weak  authority  (Black.,  vhi  atipra),  bat  whether  fix>m  the 
difScuIipf  of  the  procedure,  or  the  contempt  entertained  for 
those  who  invoked  the  assistance  of  the  Court  for  such 
purposes  (3  Black.,  94),  such  extremities  were,  I  believe> 
very  rarely  proceeded  to.  No  doubt,  the  Court  which  now 
exeicises  jurisdiction  in  matters  matrimonial  in  place  of  the 
old  ecclesiastical  Courts  has  the  same  power  of  enforcing 
its  decrees  as  the  Court  of  Chancery,  but  I  can  only  find 
three  eases  in  the  reporte  since  the  new  Court  was  estab- 
lished in  which  writs  have  been  actually  issued.    It  is 
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Lkttubk  it.  Bigmficant  tliat,  m  two  of  these  caaes,  the  recusant  party 
had  ah*eady  escaped  oat  of  the  country. 

"  But  surely  when  we  look  to  tiie  law  of  England  for  a 
guide,  it  is  where  that  law  is  in  harmony  with  the  genend 
principles  of  equity  and  jurisprudence  that  we  should  adopt 
it ;  not  where  it  is  exceptional  That  the  Eagliah  law  <m 
the  subject  of  enforcing  conjugal  rights  is  exceptional,  I 
have  no  manner  of  doubt.  It  is  based  on  the  canon  law 
or  tlie  law  of  the  Church,  and  aa  far  as  I  can  gather,  the 
following  are  the  propositions  which  that  law  maintained : — 
(1)  that  all  sexual  intercourse,  except  between  husband  and 
wife,  is  a  mortal  sin ;  (2)  that  marriage  is  a  divine  institu- 
tion entirely  under  the  control  of  the  Church ;  (3)  that  all 
marriages  not  sanctioned  by  the  Church  are  unlawful; 
(4)  that  divorce  is  impossible ;  (5)  that  the  Church  can  release 
the  parties  &om  their  conjugal  duties;  and  (6)  th&t  they 
can  enforce  these  duties  in  the  minutest  particulars.  The 
law  of  England  has,  in  modem  days,  to  a  very  great  extent, 
rejected  these  pretensions  and  modified  these  views,  but 
tiiey  have  not  as  yet  been  radically  removed :  rather,  how- 
ever, in  my  opinion,  because  they  produce  but  small  prac- 
tical evils,  than  from  any  approval  of  the  principles  on  which 
they  rest." 

We  have  hitterto  considered  only  the  case  of  the  husband 
seeking  to  enforce  his  conjugal  rights ;  but  the  same  rules 
Apply  where  the  wife  is  the  wronged  party,  and  seeks 


Oatt  in  wbich      Though,  as  a  rule,  either  spouse  is  entitled  to  a  decree  for 

coitjugti  rigbu  restitution  of  conjugal  rights  against  the  other,  there  are 

cases  in  which  such  decree  will  not  be  granted.     Thus, 

where  a  custom  binding  upon  a  particular  class  or  caste  is 

established,  by  which  the  husband  is  not  to  cohabit  with  his 
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wife  until  a  second  ceremony  is  gone  through  after  marriage,  LicruBx  IT. 
a  claim  for  restitution  of  conjugal  rights  will  not  be  enforced 
where  such  ceremony  has  been  neglected. ' 

How  iar  cruelty  and  Ul'treatment  woold  be  an  answer 
to  a  suit  for  restitution  of  conjugal  rights  is  an  important 
practical  questicm.  Judging  from  the  precept  of  Uanu  that 
even  the  worst  husband  is  to  be  revered  as  a  god,'  it  might 
seem  that  cruelty  and  ill-treatment  would  not  excuse  a  wife's 
non-performance  of  conjugal  duties.  But  the  Hindu  law  is 
not  really  so  crueL  It  excuses  a  wife  who  is  averse  &om  a 
husband  who  is  &  lunatic,  or  a  deadly  sinner,  or  an  eunuch,  or 
a  person  afflicted  with  any  loathsome  disease.*  Following 
this  spirit  of  the  Hindu  law,  the  High  Court  of  Bombay 
in  one  case  *  refused  to  decree  restitution  of  conjugal  rights 
in  ftivor  of  a  husband  who  was  sufiFering  from  leprosy  and 
syphilis. 

It  is  not  every  unkind  act  that  would  disentitle  a  hus- 
band to  enforce  his  marital  rights.  The  mere  taking  of  a 
wife's  jewels,  or  the  marrying  of  a  second  wife,  has  been  held 
to  be  no  bar  to  a  Hindu  husband's  claim  for  restitution  of 
conjugal  rights.*  In  Moonshee  Buzloor  Sfuheeftn  v.  Shwmeoo- 
niaaa  Begum,  their  Lordships  of  the  Privy  Coun<al  observed : 
"  It  seems  to  them  clear  that  if  cruelty  in  a  degree  rendering 
it  unsafe  for  the  wife  to  return  to  her  husband's  dominion 
were  established,  the  C!ourt  might  refuse  to  send  her  back. 
It  may  be,  too,  that  gross  fiulure  by  the  husband  of  the  per- 

I  Bcxd  Cluuid  Eftlta  v.  HiumiutiI  Janokee,  24  W.  a,  328 ;  2S 
W.  B.,  38S. 

*  V,  164. 

*  Mann,  IX,  79. 

'  Bai  Pranknvar  «.  BhikA  S»Uiaiijl,  6  Bom.,  A.  C.  J.,  208. 

*  Jeebo  Dbon  Hannah  v.  HuuBmat  Sundhoo,  IT  W.  B.,  622;  ma  also 
TerMTami  Chatti  V.  AppaaTaml  Ghettt,  1  Had.,  97fi;  SitanaHi  HookBrjM 
w.  anemuOj  Bainuimtty  Dabee,  24  W.  B.,  STT. 
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Lbctdkb  IV.  fonnance  of  the  obligationa  wHch  the  laarmge  oontiaat 
imposes  on  him  for  t^e  benefit  of  the  wife,  might,  if  prop- 
erly proved,  afford  good  grounds  for  refusing  to  him  ^e 
assistance  of  the  Court.  And  aa  their  Lordships  have  already 
intimated,  there  may  be  cases  in  which  the  Court  would 
qualify  its  interference  by  imposing  terms  on  the  husband."* 

The  question,  what  constitutes  I^;al  cruelty  auffident  to 
bar  a  claim  for  restitution  of  conjugal  li^ts,  has  been  very 
folly  discussed  by  Ur.  Justice  Melvill  in  YaanAi/na  Boi  v. 
Mtrajran  JlforeeAttW  Pendse,'  and  the  conclusion  arrived  at 
is,  that  the  Hindu  law  on  the  question  of  what  is  legal  cruelty 
between  man  and  wife  would  not  differ  materially  from  the 
English  law ;  tiiat  to  constitute  legal  cruelty  there  must  be 
actual  violence  of  such  a  character  as  to  endanger  personal 
health  or  safety,  or  there  must  be  reasonable  apprehension 
of  it ;  and  that  mere  pain  to  the  mental  feelings,  such  for 
instance  as  would  result  from  an  unfounded  charge  of  infi- 
delity, however  wantonly  caused,  or  keenly  felt,  would  not 
come  within  the  definition  of  l^pU  cruelty. 

Where  a  husband  had  ill-treated  a  wife  on  account  of  a 
filivorite  mistress,  and  had  agreed  to  separate  from  the  wife, 
and  had  refused  her  maintenance  during  the  period  of  sepi^ 
ration,  it  was  held  that  he  was  not  entitled  to  insist  upon 
restitution  of  conjugal  rights.* 

Conjugal  infidelity  in  a  wife  would  bar  her  doim  for  res- 
titution of  conjugal  rights.  The  Hindu  law  allows  a  dis- 
loyal wife  to  be  forsaken.* 


'  11  Ibiore'i  IndiMi  AppMOa,  SIB  j  8  W.  B.,  P.  0.,  IS. 

*  L  L.  B.,  1  Bom.,  IM. 

'  Uoolk  e.  Knnd;  ud  MnwnmAt  Poonift,  1  V.  W.  P.,  109. 

•  OolebTDoke'B  DigMt^  Bk.  TV,  79,  SO. 
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A  party  who  has  renounced  £[induism  is  not  entitled  to  Lbctubb  IV. 
enforce  a  claim  for  restitation  of  conjugal  rights  against  a 
husband  or  a  wife  who  remains  a  Hindu.     The  Hindu  law  Effect  of 
allows  one  to  forsake  a  degraded  husband,  or  a  degraded  n 
wife,'  and  degradation  from  caste  is  a  natural  consequence  r* 
of  ^>08tacy.   Act  XXI  of  1850  by  enacting  that  loss  of  caste 
or  change  of  religion  shall  not  inflict  on  any  person  for- 
feiture of  righia  or  property,  seems  to  throw  some  doubt  on 
the  point.    Bat  the  remarks  of  Mr.  Justice  Campbell  in 
Mvahoo  V.  Arzoon  Sahoo'  go  b  great  way  in  support  of  the 
rule  stated  above.     After  holding  that  the  right  to  the  cus- 
tody of  children  is  a  right  within  the  meaning  of  Act  XXI 
of  1850,  the  learned  Judge  obeerred : 

"  The  pleader  for  the  appellant  further  argued  that  no  one 
can  be  permitted  so  to  use  his  right  as  to  deprive  any  other 
person  or  persons  of  thwr  rights.  For  instance,  he  says,  a 
husband  who  becomes  a  Christian  will  not  be  permitted  to 
clium  the  person  of  a  wife  who  remains  a  Hindoo.  This  is 
so  &r  true ;  and  in  this  case,  the  claim  to  the  wife  was  right- 
ly dismissed,  but  was,  I  think,  dismissed  simply  for  the 
reason  that,  admitting  the  husband's  prvmd  fa&s  claim  to 
the  custody  of  the  wife,  that  clum  may  be  defeated  by  a 
reasonable  plea.  If  a  wife  pleads  that  her  husband  beats 
and  ill-uses  her  in  such  a  way  that  she  cannot  reasonably 
be  required  to  Uve  with  him,  and  that  plea  is  made  out, 
doubtless  the  Court  will  not  enforce  a  restitution  of  conju- 
gal lights.  So  also,  if  she  pleads  that  the  husband,  by 
change  of  religion,  has  placed  himself  in  that  poaition  that 
she  cannot  live  with  him  without  dcnng  extreme  violence  to 
her  religious  opinions  and  the  social  feelings  in  which  she 
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Iwrnm  IT.  has  been  brought  up,  and  in  the  enjoyment  of  which  she 
married,  that  plea  would  also  be  a  good  plea." 
So,  Sir  Adam  Bittleston  on  one  occasion  said :' 
"  So  far,  however,  as  Hindoo  law  is  concerned,  it  seema  to 
me  enough  to  aay  that,  in  my  opinion,  a  Hindoo  married 
woman  who  deserts  her  husband,  becomes  a  convert  to  Ha- 
homedanism,  and  adopts  the  habits  and  lives  as  the  wife  of 
a  Mussulman,  is  altogether  out  of  the  pale  of  Hindoo  law  ; 
tiiat  she  ceases  to  have  any  recognized  legal  status  according 
to  that  law,  which  counts  her  as  one  dead,  or  at  least  recog- 
nizes her  existence  only  as  an  object  of  charity.  This  is  not 
inconsistent  with  such  passages  as  that  cited  &om  Manu : 
"That  neither  by  sale  nor  desertion  can  a  wife  be  re- 
leased from  her  husband ;'  which  certainly  have  reference  to 
persons  still  within  tiie  pale  of  EUndoo  law.  It  seems  to 
me,  however,  at  variance  with  the  spirit  of  Hindoo  law,  to 
hold  tiiat  it  concerns  itself  with  a  woman  in  such  case,  as 
fiu  aa  to  impose  on  her  any  obligation  not  to  many  again, 
provided  the  second  husband  be  not  a  Hindoo ;  and  if  she 
does  nuury  a^ain,  the  validity  of  that  marriage  must,  I 
tiiink,  depend  upon  the  law  of  the  sect  to  which  she  has 
become  a  convert." 

But  I  must  tell  you  thai  the  decisions  of  our  Courts  have 
not  been  uniform  on  this  point.  Thus  in  one  case,'  Sir  W. 
Burton  is  reported  to  have  ordered  tiie  wife  of  a  converted 
Brahman  to  be  restored  to  him  upon  habeas  corpus  ;  and  in 
another  case,'  the  Agra  Sudder  Court  held  that  loss  of  caste 
*  by  a  husband  could  not  dissolve  his  marriage,  or  bar  his 

elum  to  the  possession  of  the  wife's  person. 

*  Bahmed  Beabee  v.  BoksTB  Beebee,   1  Htffton'i  LMdlny  Oimm  cv 
Hindu  Lkw,  12. 

■  I»  rt  the  Wife  of  P.  StrHuerMM,  1  Korton'e  Leading  CtoMvn  Sndn 
Lkw,  18. 

r.  Hinanl,  H.  W.  P.  B^t,  1B64,  p.  68S. 
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Considering,  however,  the  feelings  of  those  who  really 
profess  the  Hindu  faith,  it  would  be  a  matter  of  extreme  hard- 
ship, to  say  the  least,  to  enforce  restitution  of  conjugal  rights 
in  such  cases ;  and  I  should  therefore  venture  to  affirm  that 
the  view  taken  by  Mr.  Justice  Campbell  is  the  proper  view 
of  the  matter. 

The  case  in  whieh  a  Hindu  husband  or  wife  becontee  a  Act  xxi  oi 
convert  to  Christianity,  is  provided  for  by  Act  XXI  of  1866. 
Under  that  Act,  a  convert  can  sue  a  native  husband  or  wife 
for  conjugal  society,  and  in  case  of  refusal  by  such  husband 
or  wife  to  cohabit  with  the  convert,  on  the  ground  of  change 
of  religion,  the  marriage  between  the  parties  shall  be  declar- 
ed dissolved. 

For  suits  for  the  restitution  of  conjugal  rights,  the  period 
of  limitation  is  two  years,  &om  the  time  when  such  restitu- 
tion is  denuuided  and  refused,  the  party  refusing  being  of 
fidi  age  and  sound  mind.' 

Adultery  in  Hindu  law  is  both  a  deadly  sin  and  a  heinous  Adali«7. 
crime ;  and  both  the  adulterer  and  the  adulteress  are  liable  to 
punishment :  moreover,  the  punishment  for  every  act  of  adul- 
terooa  inclination,  such  as  talking  with  the  wife  of  another 
man  in  a  secluded  place,  or  touching  her  apparel  and  orna- 
ments, is  most  minutely  laid  down.*  The  Indian  Poial 
Code,  while  it  mokes  adultery  an  offence,  exempts  the  female 
offender  from  punishment.  The  reason  for  this  indulgence 
to  her  is  thus  stated  by  the  Law  Commissioners : 

"  Though  we  well  know  that  the  dearest  interests  of  the 
human  race  are  closely  connected  with  the  chastity  of  women 
and  the  sacredness  of  the  nuptial  contract,  we  cannot  but 

■  Aei  IX  of    1872,  2ad   Sohsdnle,    Ko.  42 ;    Act  XV  of  1S77,    2ad 
No.  Sfi. 
Hun,  V,  IM ;  XI,  177  ;  TUI,  871— SM,  3CZ— 362. 
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LscruBB  jv.  feel  tfaat  there  are  some  peculiarities  in  the  state  of  Bodety 
in  this  country,  which  may  well  lead  a  htmuuie  man  to 
paime,  before  he  determines  to  punish  the  infidehty  of  wives. 
The  condition  of  the  women  of  Una  country  is  unhappily 
very  different  from  that  of  the  women  of  England  and 
France.  They  axe  married  while  still  children.  They  are 
often  neglected  for  other  wives  while  still  young.  They 
share  the  attentions  of  a  husband  with  several  rivals.  To 
make  laws  for  punishing  the  inconstancy  of  the  wife,  while 
the  law  admits  the  privilege  of  the  husband  to  fill  his  zena- 
na with  women,  is  a  course  which  we  are  most  reluctant  to 
adopt." 

Adultery  and  acts  of  adulterous  inclination  being  crimes 
in  Hindu  law,  it  is  maintained  by  Macnaght^i,  Colebrooke, 
and  Ellis,  that  an  action  for  damages  will  not  lie  against  the 
wrong-doer.*  The  last-named  authority  observes  that  thou^ 
it  is  no  doubt  equitable  to  allow  the  husband  to  recover 
his  marriage  espensea  against  the  seducer,  yet  there  is  no 
Buch  remedy  prescribed  by  the  Hindu  law,  and  that  such  cases 
ought  to  be  governed  only  by  that  law.  Sir  T.  Strange  was, 
however,  of  a  contrary  opinion.  According  to  him,  a  civil 
action  for  criminal  conversation  would  lie,  the  case  not  being 
one  which  is  to  be  governed  by  the  Hindu  law.*  He  cites  a 
case  in  which  the  Pandit's  opinion  allows  the  pl&intiff  to  re- 
cover his  marriage  expenses  from  the  adulterer.*  The  Bom- 
bay Sadr  Court  in  one  case  awarded  damages  to  tiie  plaintiff 
who  sought  to  recover  his  wife  frwm  the  defendant  who 
had  enticed  her  way  ;*  and  in  Soodaawn  Sain  v.  Lockenauth 

*  THBcin^htep'B  Prindples  of  Hiada  Law,  p.  61 ;  2  Strange,  pp.  40 — U. 

*  1  Btnujge'B  Elementa  of  Hindn  law,  p.  48- 
'  2  Ibid,  41. 

*  Huika  SliDiLkai  r.  Ba«ejee  Unoobnr,  I  Borr.,  353,  cited  in  1  Moiley'i 
Digtat,  388,  pL  11. 
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MvUi(^,  reported  in  Montriou's  Cases  of  Hindu  Law,  p.  619,  Lbctdbx  it. 

the  Supreme  Court  of  Calcutta  held,   th&t  a  civil  action 

for  criminal  conversation  waa  maintainable  between  Hindu 

partiea    With  reference    to    the    special    damage  to  be 

allied  in  such  cases,  tiie  learned  editor  in  a  note  remarks  : 

"  It  was  suggested  that  in  the  case  of  a  Hindu  plaintiff, 

the  loss  of  caste,  or  pollution  of  the  zenana,  and  the  like, 

might  be  laid  as  special  dama^  in  the  declaration,     la  the  in- 

Btance  of  a  koolin  brahmin  with  100  wives,  some  of  whom  he 

may  never  have  seen  more  than  once,  the  all^stion  of  the  loss 

of  the  wife's  society  would  not  perhaps  be  strictly  applicable." 

I  come  now  to  consider  the   effecta  of  marriage   on  the  esku  of 
personal  capacity  of  the  parties.  peraanai 

By  marriage  a  Hindu  enters  the  second  order,  or  the 
order  of  householder.  It  was  permitted  to  the  men  of  the 
twice-bom  classes,  only  after  the  completion  of  their  student- 
ship. It  would  seem,  therefore,  that  originally  marriage 
marked  the  period  when  a  man  was  released  from  the  author- 
ity of  his  father  or  other  guardian,  and  entered  upon  the 
managemeat  of  Us  own  a&irs,both  temporal  and  spiritual.^! 
Some  trace  of  this  is  etiU  to  be  found  in  the  iact .  that  thel/ 
noTuHmukk  trnxt^ff^x,  or  the  invocation  of  ancestors  on  au8pi-|| 
clous  occasions  in  relation  to  a  man,  is,  after  his  marriage/  / 
required  to  be  performed  notbyJua-feilifiiJiut^y  himself.'     I 

Marriage  so  far  unalt^bly  fixes  the  relation  of  a  man  j 
in  his  own  family,  that  after  that  ceremony,  even  a  Sudra  I 
cannot  pass  by  adoption  into  another  family.*  ' 

*  S«e  Boghimaiidsn's  8r>ddhatettwa  Imtitntea,  ToL  I,  p.  196;  eee 
•iM  Hsiiii,  Ch.  Ill,  78-82. 

'  DftttakaOhsiidiika,  11,29  ;  1  Stmnge,  91 ;  Muinagrhten's  Principlw  of 
Hinda  Law,  p.  72.  In  Weatem  India,  however,  m  tagofra  reltttdon  Bjooag 
the  Sodres  has  been  held  eligible  for  adoption  even  after  marriage  ;  see 
Nathaji  Kriihnaji  e.  Hari  Jftgoji,  3  Bom.,  A.  C.  J.,  67. 
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T.  The  next  point  for  notice  is  the  capacity  of  parties  to 
many  agun  during  the  continuance  of  a  former  marriage. 
In  this  respect  tiie  Hindu  law  is,  no  doubt,  very  much  in 
favor  of  the  stronger  sex. 

It  prohibits  the  wife  to  marry  t^ain  during  the  lifetime 
of  the  husband ;  and  even  after  his  death,  she  was  not,  until 
the  passing  of  the  Widow  Marriage  Act,  considered  competent 
to  remarry.*  And  even  where  there  is  a  custom  among  the 
lower  castes  for  a  wife  to  contract  a  second  marriage,  called 
a  TuUra  or  pat,  during  the  lifetime  of  the  husband,  on  permis- 
sion obtained  from  a  pvmchayet  of  her  own  caste,  the  Courts 
of  British  India  have  refused  to  recognize  ench  custom,  on 
account  of  its  being  immoral  and  opposed  to  the  spirit  of  the 
Hindu  law,  and  have  held  the  parties  to  such  remarriage 
liable  to  punishment  under  the  Tth1i*t>  Penal  Code,  as  guilty 
of  offences  relating  to  marriage.*  Where,  however,  a  Hindu 
married  woman  deserts  her  husband,  becomes  a  convert  to 
M^omeduiism,  and  marries  again,  her  case  will  not  be 
governed  by  the  Hindu  taw  which  regards  her  as  dead.*  So 
where  either  party  becomes  a  convert  to  Christianity,  and  is 
repudiated  by  the  other,  the  convert  may  obtain  a  decree 
declaring  the  marriage  dissolved,  and  then  by  Act  XXI  of 
1866,  section  19,  the  wife,  whether  a  convert  or  a  Hindu, 
shall  be  competent  to  marry  again,  and  the  issue  of  ench 
remarriage  is  declared  to  be  legitimate,  notwithstanding 
any  provision  of  the  Hindu  law  to  the  contnuy. 


■  See  the  texts  rated  in  TidjUBgkT'B  2iid  Tract  on  Pol^gamj,  pp.  100— 
109,  199—304  ;  Me  tlMi  UdTabatcttick,  Init.  ot  Ba^liiuuindMik,  VdL  D, 
pp.  ea,  ft3 ;     Sbama  Chnm'i  VjraTutiu  DtupaoA,  p.  M7 ;  BUBO,  T,  167. 

■  Bee  Steele,  pp.  1B9,  1S8  ;  Rsk.  v.  Eutan  Ooja,  S  Bom.,  IM ;  tiji  e. 
Hfttbi  Uln,  7  Bom.,  A.  0.  J.,  1S3  ;  Beg.  t.  Sunbha  Bagbn,  I.  L.  B.,  1  Ben.. 
S47. 

■  See  Bahmed  Beebee  r.  Bokaya  Beebee  1  Korttm'a  Leading  CHet,  p.  IE. 
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A  Hindu  husboud  is  always  permitted  to  marry  again  Lbotuek  IV. 
during  the  lifetime  of  his  wife,  though  such  marriage,  if 
contncted  without  jost  cause,  is  strongly  disapproved.' 
"  The  first  is  the  wife  married  from  a  sense  of  duty,"  and  the 
others  axe  regarded  as  married  from  sensual  motives.' 
"  With  sorrow,"  says  Daksa  feelingly,  "  does  he  eat  who  has 
two  contentious  wives ;  dissention,  mutual  enmity,  mean- 
ness, and  pain  distract  his  mind;"'  but  his  commentator 
Jagannath,  who  lived  at  a  time  when  kulinism  and  polygamy 
were  widely  prevalent,  tries  to  soften  the  effect  of  the  text, 
by  showing  t^t  if  the  wives  be  complacent,  none  of  the 
evil  consequences  would  follow.  The  causes  which  justify 
supersession  of  the  wife  and  remarriage  during  her  lifetime, 
are  batrenness,  ill-health,  ill-temper,  and  misconduct  of  the 
wife.* 

It  should  be  observed  that  supersession  (which  is  adki-  SoptrMMion. 
vedana  in  Sanskrit)  here  means,  as  explained  in  the 
Hitakshara  and  the  Subodhini,  merely  the  contracting  of  a 
second  marriage*  while  the  first  wife  lives ;  and  it  does 
not  imply  that  the  first  wife  is  actually  forsaken  or  that  her 
place  is  taken  by  the  second,  in  respect  6t  any  matter  except 
perhaps  the  husband's  affection.'  It  is  true  ihai  Vijnanes- 
wara  in  one  place  uses  supersession  and  desertion  as 
synonymous,  but  Sulpani,  anotiier  high  authority,  uses  the 
term  in  the  sense  given  above,  and  Jagaunath  appears  to  fol- 
low the  latter.^    This  view  is  further  ctmfirmed  by  the  rules 


'  TizwrHDl  Chetti  «.  Appuranl  Chetti,  1  Had.,  375, 
■  Colebrooke's  Digeat,  Bk.  17,  GI ;  Hum,  III,  12, 18. 
'  Colsbrooke'B  Divert,  Bk.  IT,  S6. 
'  JWrf,  83—70;  Mann, IX,  80, 81. 


-■■,....„.,i,  Ch.  II,  Boo.  XI,  2  (note),  uid  36 ;  see  also  YaJiUTalkTa,' 

%i,7f,»JBd  oommentaiy  on  that  text  in  the  Hitakahitn. 
*  CdArooke's  Digest^  Bk.  IT,  71, 72,  oommantaiT. 
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Lectdrb  IV,  r^arding  precedence  among  wives,  which  is  settled  by  law 
with  a  view  to  prevent  disputes. 

Forpierly  when  intermaTriage  between  different  castes 
was  aUowed,  a  wife  of  equal  class  with  the  husband  was 
entitled  to  precedence  over  those  of  a  different  class.! 
When  there  are  several  wives  of  ihe  same  class  with  the 
husband,  the  eldest,  that  is  the  one  fiist  married,  should  be 
associated  with  him  in  performing  acts  of  reli^tm,  even 
though  his  younger  wives  be  dearer  to  him*  One  of  the  most 
important  of  these  acts,  which  has  also  a  le^  aspectt  is 
the  taking  of  a  diild  in  adoption.  The  wife  who  is  asso- 
ciated with  the  adopter  in  that  act,  becomes  the  mother  of 
the  boy  adopted,  and  her  ancestors  become  the  maternal 
ancestors  of  the  adopted  son.^  I  need  hardly  add  that  tins 
rule  of  precedence  is  merely  a  moral  injunction,  and  is  often 
violated  out  of  partiality  to  a  favorite  wife. 

PrcMnt  on  If  a  wife  is  superseded  without  just  cause,  Hindu  law 

allows  her  some  compensation  for  the  wrong,  inadequate 
though  it  be.  The  measure  of  the  cbmpensation  is  given 
by  Yajnavalkya  somewhat  obscurely  in  these  words : — 
"  To  a  woman  whose  husband  marries  a  second  wife,  must 
be  given  an  equal  sum  on  account  of  the  supersessicm,  pro- 
vided no  separate  property  have  been  bestowed  on  her; 
but  if  any  have  been  assigned,  let  him  allot  half"*  Com- 
mentatcofi  are  not  unanimous  as  to  tiie  interpretation  of  this 
text.  According  to  Yijnaneswar,  "  equal "  here  means '  equal 
to  the  sum  expended  for  the  second  marriage;'  according 


■  Golebrooke's  DlgMt,  Bk.  IV,  47, 18. 

■  Jbid,  49, 61. 

*  Dattak*    MimanM,    VT,    GO ;   Ibid,    III,    17 ;    Golebtooks'i  DlgMt, 
Bk.  T,  p.  27S,  oomiBenUi?,  Hftdraa  ed.,  VoL  II,  p.  394  ;  Vykvutha  DarpaiiK, 

ees. 

/  II, 148. 
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to  Srikiialma  Tarkalankar,  it  aignines '  as  much  as  is  g^vea  to  LioTru  IT, 

the  second  wife ;''  wMle  according  to  a  third  interpretation 

it  means  '  aa  much  as  is  promised.'     J^^annatii  considers  the 

first  two  interpretations  to  be  unsatisfactoiy,  and  concludes 

that  a  rule  on  the  subject  remains  yet  to  be  framed,  on  due 

consideration  of  the  difficulties  attending  the  interpretation 

of   Uie  text.*  All  are  ^;reed,  however,    aa  to  this,  that  in 

flstimating  the  value  of  the  present,  account  is  to  be  taken  <^ 

what  has  been  given  to  the  woman  as  her  separate  prop^y ; 

and  that  the  word  '  half '  (wrdham)  in  the  above  text  means, 

not  an  exact  half,  hut  a  part  generally,  or  so  much  aa  taken 

tt^tiier  with  the  separate  property  already  given,  would  be 

equal  to  the  prescribed  amount  of  compensation.^  Colebrooke 

accepts  the  interpretation  of  Vijnaneswar  as  the  correct  one.* 

The  present  on  supersession  is  called  the  adkivedcmika, 
uuj  forma  one  of  the  different  kinds  of  Btridhan,  or  woman's 
property.    It  will  be  couGddered  again  in  a  future  Lecture. 

A.  somewhat  curious  case  once  arose  regarding  a  Hindu's  It 


right  of  remarriage.  A  Hindu  who  had  become  a  convert  ciuutisnity 
to  Christianity,  and  had  married  according  to  the  Christian  H'  ' 
form,  became  again  a  professing  Hindu,  and  married  a 
Hindu  woman  in  the  Hindu  form ;  and  the  question  was 
raised  whether  for  this  he  had  been  rightiy  convicted 
of  bigfuny.  The  High  Court  of  Madras  answered  this 
question  in  the  negative,  on  the  ground  that  the  second 
marriage  was  not  void  by  reason  of  the  wife  by  the  first 
marriage  being  still  alive,  as  the  Hindu  law  which  governed 

>  lGt*kehftn,  Ch.  U,  Seo.  ZI,  30  ;  Dajskraina  Buigralia,  Ch.  TI,  81. 
■  Colebrooke's  Digest,  Bk.  V,  466,  oommentwy. 

>  MjtakBhan,  Ch.  II,  Seo.  XI,  3G  ;  Colebrooke'i  Difrwt,  Bk.  V,  87,  oom- 
menterj  ;  Tjkvkhan  MaTokliD,  Ch.  IT,  Sea.  X,  3  ;  TItbiIb  Chintamani, 
Tagorft'*  eranBladon,  p.  sns.    But  im  Dkjrakrama  SanErnthft,  Oh.  VI,  28. 

'  8m  3  StzMig«'i  Hlndn  Law,  SI. 
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LxCTUBB  IV.  the   prisoner's    eecond    marriage,  would  ignore    the    first 

marriage  altogether," 
Han  uid  wif>  The  Hindu  law,  while  it  yields  to  no  system  in  maintain- 
HinSu  law  ing  the  unity  of  man  and  wife,  is  more  equitable  than  other 
giou  parpoMs.  systems  such  as  the  English,  as  it  leaves  to  women  a  much' 
larger  share  of  freedom  in  the  exerdse  of  their  righto  dur- 
ing coverture.  Marriage  according  to  the  Vedas  is  a  onion 
of  flesh  with  flesh  and  bone  with  bone,"  Accordingly  Bri- 
haspati  says :  "  In  scriptare  and  in  the  code  of  law,  aa  well 
as  in  popular  practice,  a  wife  is  declared  to  be  half  the  body 
of  her  husband,  equally  sharing  the  fruit  of  pure  and  impure 
acts."*  So  Manu :  "  The  husband  is  even  one  person  with 
his  wife  for  all  religious,  not  civil,  purposes.  Neither  by 
sale  nor  desertion  can  a  wife  be  released  from  her  husband  "* 
Tou  will  thus  observe  that  the  identity  of  person  between 
man  and  wife  does  not  extend  to  civil  puiposes ;  and  that 
therefore,  the  peculiar  and  oitesa  embarrassing  consequences 
of  the  l^al  identity  of  husband  and  wife  in  the  ^Tiglish 
law,  such  as  that  the  husband  cannot  make  a  gift  to  tl>e 
wife,  and  that  the  wife  cannot  sue  or  hold  property  aione^ 
do  not  exist  in  our  law.  A.  Hindu  married  woman  may, 
during  coverture,  hold  and  enjoy  property  in  her  own  right 
independentiy  of  her  husband.''  It  is  true  that  Manu  says : 
"  Three  persons — a  wife,  a  son,  and  a  slave — are  declared  by 
law  to  have  in  general  no  wealth  exclusively  their  own : 
tiie   wealth   which   they  may  earn  is  re^;nlarly  acquired  for 

'  3  Mftd.,  App.  (Criminal  Caaei),  viL 
■  DajkUMgk,  Ch  IV,  Bee.  U,  14. 

•  7»ul,  Ch.  XI,  8«e.  1, 2. 

•  IX,  46,  46. 

•  8t«phen'i  Canmentutofl,  Bk.  Ill,  Ch.  II. 

•  Colebrooks'a  Digwt,  Bk.  V,  476, 47S  ;    DnraUugft,  Oil.  IV,  Bm.  1,  91  i 
Tt«nmMTnr  Pftdeifmtclii  v.  Vinnmi  PiAeij».UM,  3  Had.,  2T3. 
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the  man  to  whom  they  belong." '  But  commentston  have  lxotukb  it. 
testricted  the  application  of  tUs  text  bo  far  as  it  relates 
to  tile  wife,  to  such  wealth  only  as  is  earned  by  mechanical 
arts  and  the  like*  A  married  woman  may  also  obtain 
property  by  gift  from  her  htubaiid.*  It  may  be  observed 
ihai,  tiie  tendency  of  modem  legislation  has  been  to  remove 
idl  penonat  diaquaMcations  for  holding  or  enjoying  property, 
arising  from  coverture.  Thus  the  Indian  Succession  Act 
(section  4)  provides  that  no  perron  shall  by  marriage  be- 
come incapable  of  doing  any  act  in  respect  of  his  or  ber 
own  property  which  he  or  she  conld  have  done  if  mmiarried. 

Coverture  in  Hindu  law  does  not  disqualify  a  woman  wih  nuj  con- 
from  entering  into  contracts.  "  A  Hindu  female,"  observed 
Justice  Nanabbsi  Haridas,  "  is  not,  oQ  account  of  her  sex, 
abeolutdy  disqualified  from  entering  into  a  contract.  In 
the  enomeratioos  of  persons  incompetent  to  contract  given 
by  Manu,  Tt^navalkya,  Eatyayana,  and  Gotama,*  a  woman, 
as  Boch,  is  not  included ;  and  marriage,  irtiatever  other  effect 
it  may  have,  does  not  take  away  or  destroy  any  capacity 
possessed  by  her  in  that  re^)eet"*  And  Tajnavalkya  and 
Eatyayana  by  declaring  that  the  wife  is  bound  to  pay  the 
debts  contracted  by  her,  cleariy  recognize  her  power  to 
eoDtract.^  A  Hindu  married  woman  is,  therefore,  under 
the  Indian  Contract  Act  (section  11),  competent  to  contract, 
if  not  disqualified  by  reason  of  minority  or  unsoundness  of 

'  VHI,  416. 

■  TTftTRham  H^ynUin,  Oh.  IT,  See,  X,  7  ;  TinunltrodlijB,  Ohifter  on 
BtxidhMia ;  Bmriti  Ohandrika,  Oh.  IX,  Seo.  1, 16. 

*  OoMMiMke'i  IHswt,  Bk.  T,  476. 

*  Jiid,  Sk.  II,  Oh.  IT,  07,  BS,  61,  60. 

•  M»th^hri_Bh«a»l  r.  Jwher  Baiji.  L  L.  R..  I  Bom.  121  j  w*  *1m 
1  S^nge,276.  ~  ~~  ' 

•  CoUbroofce'a  Digait,  Bk  I,  Oh.  T,  ZIO,  ill. 
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r.  A  Hindu  m&rried  woman  may  sue  and  be  aued  alone  and 
in  her  own  name.'  She  may  also  sue  and  be  sued  by  ber 
husbaad,  though  such  iuita  are  discreditable  and  ou^t  not 
to  be  encouraged.* 

English  law,  while  it  diaqualiflea  a  feme  covert  an  a  rule 
from  managing  her  own  property,  entering  into  contracte,  and 
suing  in  ber  own  name,  gives  her  as  a  compensating  advan- 
tage, exemption  from  liability  to  be  aued  alone  except  in  ceir- 
tun  cases.*  The  podtion  of  the  Hindu  wife  is  less  advan^ 
tsgeouB  in  this  respect,  and  so  it  ought  to  be.  For,  if  the 
law  allows  her  to  manage  her  own  property,  to  enter  into 
contracts  on  account  of  herself,  and  to  carry  on  her  own  suits, 
it  is  but  &ir  that  it  should  make  her  alone  answerable  for 
her  own  liabilities. 

TJndw  the  Civil  Procedure  Code  of  1859,  though  a  Hindu 
female,  by  reason  of  her  not  appearing  in  public,  was  exempt 
from  personal  appearance  in  Court  as  a  party  or  a  witness,  yet 
such  exemption  was  held  *  not  to  protect  her  from  liability  ta 
arrest  in  executicm  of  decree ;  and  in  the  present  Code  (tf 
Civil  Procedure  (section  640)  it  is  expressly  provided  that 
women  who  are  exempt  from  personal  appearance  in  Courts 
are  not  on  that  account  to  be  deemed  exempt  from  arreet  in 
execution  of  civil  process.  And  though  the  present  Code 
(Chapter  XLIX)  exempts  certain  dasaes  of  persons  from  arreet, 
married  women  as  a  dass  are  not  mentioned  among  them. 

Ah  a  consequence  of  the  legal  identic  of  husband  and 
wife,  and  with  a  view  to  prevent  as  much  as  possible  all  occa- 

■  BhoTmbclmiidei  Dom  uid  ftnothei  n.  Hadbnbohimder  Ponnw 
nio  knd  othen,  1  Hyde,  2S1. 

■  ColebTOoke'g  Digest,  Bk.  IV,  Ch.  I,  Sec.  I;  I  Stranro,  M,  tO; 
G.  V.  E.,  3  Horlej'B  Difregt.  234. 

■  Broom's  Commenttuie*.  p.  12R  (Kb  eif.) 

■  HmlLanuiee  Udhee  Ranee  Narain  Coomuee  r.  Bieemattee  Bnirod* 
Soondniee  Dabee,  10  W.  K.,  F,  B.,  21. 
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giona  for  domeatie  dissenfflon  aod  diBtniBt>  it  was  at  one  time  Lbotusz  IT, 
a  fimdamental  ntle  of  Engliah  law  that  a  huslMod  or  a  wife 
eoold  not  be  a  competent  witness  for  or  against  each  other. 
The   nnsoandness  of  this  rule  has,  however,   been    fully 
e^weed  by  Beotliam.' 

The  Hindu  law  of  evidence,  which  in  many  respects  was 
much  in  advanoe  of  its  age,  and  which  has  been  justly  ad- 
mired by  Sir  T.  Strange,'  never  i^coginBed  any  such  strict 
rule.  It  is  true  that  women  were  generally  r^arded  as 
incompetent  witnesses,  and  husband  and  wife  according 
to  some  authorities  were  considered  incompetent  to  be 
witnesses  for  each  other ;  but  Mann  says  that  on  &ilure  of 
witneases  duly  qualified,  evidence  may  be  given  by  a 
woman,  a  ehild,  and  others.' 

Before  the  Evidence  Act  of  1872,  it  was  provided  by  Act 
II  of  1855,  section  20,  that  a  husband  or  a  wife  should  be 
eompetent  to  give  evidence  for  or  against  each  other  in 
civil  cases,  but  that  communications  made  by  the  parties  to 
each  other  during  marriage  should  be  deemed  privileged. 
In  the  case  of  Queen  v.  KkyrooUah*  the  question  was  raised 
whether  a  husband  or  a  wife  could  give  evidence  for  or 
against  each  other  in  a  criminal  case,  and  it  was  answerd  in 
the  affirmative  by  a  majority  of  the  Full  Bench  before 
whicb  the  case  was  heard.  And  now  by  Act  I  of  1872, 
(sections  1 20, 122)  it  is  laid  down  broadly  that  the  husband  or 
wife  of  any  party  to  any  proceeding,  whether  civil  or  crimi- 
nal, shall  be  a  competent  witness  in  such  proceeding,  but 

>  Bationate  of  JndloU  BrMBnoa,  Bk.  IX,  Put  IT,  Ch.  Y,  Sea.  IT. 
*  1  Stn>ig«,311. 

)  MltAkahara.  Hiooagbtiw'i  Hindu  Law,  211;    Tlnda  Chlntamani, 
p.  312;  HMin,  Till,  70. 
■  6  W.  E.,  Cr.,  21. 
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IV.  communic&tionB  made  hy  either  spoose  to  the  other  during 
marriage  shall  not  be  ordinariljr  permitted  to  he  diseloaed. 

Htusband  and  wife  in  Hinda  law  are  not  competent  to  be 
sureties  for  each  other.'  Aa,  however,  the  relation  of  princi- 
pal and  surety  is  governed,  not  by  the  Hindu  lav,  but  by 
the  Contract  Act,  which  does  not  dedare  thw  incompetency 
in  this  respect,  thiB  rule  is  now  of  littie  practical  value. 
Efftcu  al  mar-  The  effect  of  marriage  on  the  properfy  of  ^ther  spouse 
propciL;  ut  the  next  claims  our  attention.  With  a  view  to  aid  the  fusioB  of 
of  tba  wife,  two  lives  into  one,  and  to  promote  domestic  prosperity  by  ^e 
united  exertion  of  both,  the  husband  and  the  wi&  ougkt,  it 
is  said,  to  enjoy  their  prop^ty  in  conunon ;  and  it  isnpOD 
this  principle  Ihat  the  English  lam  on  the  subject  seems  to  be 
based.  The  rule  of  English  law  is,  however,  obviously  in- 
equitable ;  for  though  all  tiiat  belongs  to  the  wife  becomes  the 
property  of  the  husband,  it  is  not  provided  that  what  belongs 
to  him  should  also  become  her  property.  Bat,  as  I  have 
just  remarked,  the  tendent^  of  modem  legislation  has  been 
to  restore  equality,  by  allowing  the  parties  to  hold  separate 
property :  thus  the  Indian  Succession  Act  (section  i)  pro- 
vides that  no  person  shtJl  hy  marriage  acquire  any  interest 
in  the  prt^ierty  of  the  person  whom  he  or  she  marries ;  and 
Hbe  Married  Womao'e  Property  Acts  (33  &  34  Vict,  cap^ 
93,  for  Englaod,  and  Act  III  of  1S74  for  India)  permit 
married  women  to  hold  some  kinds  of  prop^ty  separately 
and  exclusively.  While  the  English  law  as  it  originally 
stood  gives  you  one  extreme,  nam^y,  absolute  community 
of  interest  in  favor  of  the  husband,  the  Mahomedan  law 
gives  the  other  extreme  of  absolute  diversity  of  interest 
in  the  parties ;  and,  I  think,  it  would  not  be  showing  any 
undue  partiality  to  our  own  E^rstem,  if  I  say  that  the 

■  8eeViTad»Ch1ntMHMi,T»p«g'»tnuiiUtioit,  piBll. 
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Hindu  law  adopts  the  just  mean  between  the  two.    It  i,kcttikb  I 
recognizes,  as  you  will  see,  mutual  community  of  interest, 
and  at  the  same  time  allows  the  parties  to  hold  separate 
property. 

You  have  seen  thai  a  text  of  Manu'  declares  tiiat  the  wife 
and  certain  other  persons  have  no  property  in  the  wealth 
acquired  by  them,  and  tJiat  auch  wealth  is  acquired  for  the 
man  to  whom  they  belong ;  and  you  have  also  seen  that  it 
is  explained  by  commentators  as  relating  only  to  wealth 
earned  by  the  mechanical  arta  and  the  like.  This  text 
might  perhaps  have  been,  in  Mann's  time,  the  rolic  <^  an 
earlier  and  a  more  arduuc  system,  in  which  the  patriarchal 
head  of  the  family  owned  all  the  wealtii  earned  by  the 
wives,  the  sons,  and  the  slaves  belonging  to  it.  But  in 
later  Hindu  law,  the  independent  ownership  of  the  wife 
over  certain  kinds  of  property  (which  will  be  more  fully 
treated  of  hereafter  under  the  head  of  atridhan)  is  clearly 
Tect^piized.  The  sages  have  defined  these  differont  kinds 
of  property ; '  and  though  tiiere  is  some  difference  of  opinion 
among  the  different  schools  as  to  what  constitutes  atridhan, 
or  woman's  separate  property,  a  question  which  will  be 
discussed  in  its  proper  place,  they  all  admit  the  indepen- 
dait  right  of  the  wife  over  such  property .>  Accordingly 
it  has  been  held  that  the  proposition,  that  whatever  is 
acquired  by  a  married  woman  during  coverture  belongs"^ 
to  her  husband,  has  no  foundation  in  the  Hindu  law.*    But 


•  Vm,  416. 

■  Colebraoke'B  Dlgtmi,  Bk.  T,  1S2— 478. 

■  Bes  Mitakdiara,  Ch.  U,  Seo.  XI,  32,  33  ;  D»TabhBg>,  Ch.  IV,  Sm.  I, 
19—35 ;  Tivada  Ghlntunaal,  263— S66 ;  TjKvahgn  MaTUkhu,  Cli.  IV,  Sm. 
X,  7—10 ;  Smriti  Chudrikft,  Oh.  IX,  Sea.  U,  14  i  wa  slM  i)M  dm  Enllun- 
nul «.  Knppn  PfUid,  1  Had.,  8S. 

'  auimmnl  VtitijKUM  «.  Tlnauni  Padeijktohi,  3  Mad.,  373. 
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LBoroBB  IV-  though  the  wife  has  independent  ownership  over  her  alri- 
dham,,  tiie  eonuaunity  of  interest  of  the  parties  is  so  far  re- 
ct^nized  as  to  allow  the  husband  to  use  tiie  wife's  (^ridhoM 
in  times  of  pressing  need,  mnlting  repayment  optional  with 
him.  The  leading  authorities  of  all  the  schools  are  agreed 
as  to  this.* 

The  right  to  use  the  wife's  etridha/n,  in  times  of  need  is, 
however,  personal  in  the  husband,  and  it  has  been  held 
that  the  wife's  omamenta  are  not  liable  to  be  seized  in 
execution  of  a  decree  against  the  husband,  though  he  might 
have  applied  them  if  he  bad  no  other  means,  to  obtain  his 
dischai^  from  legal  custody.* 

On  the  other  hand,  the  wife's  interest  in  tiie  property  of  hes 
husband  is  rect^nized  with  equal  clearness.  Apastamba  says: 
"  Partition  does  not  take  place  between  a  wife  and  her  lord. 
From  the  time  of  taking  her  hand  in  marriage  her  aid 
in  all  acts  ia  required,  as  well  as  her  participation  in  the 
pure  and  impure  fruit  of  action,  and  her  concurrence  in  the 
receipt  of  wealth :  Sages  do  not  deem  it  a  theft,  if  a  gift 
be  made  by  a  vrife  for  a  just  cause  during  the  absence  of 
her  husband,"' 

The  question  how  &r  a  husband  or  a  wife  is  guilty  of 
theft  for  taking  each  other's  property,  has  been  sometimes 
raised.  In  a  case  dedded  before  the  passing  of  the  Indian 
Penal  Code,  it  was  held  that  a  Hindu  husband  could  not  bo 
convicted  of  robbing  his  wife,  she  being  according  to  law 
completely  under  bis  control.*  Whether  under  the  Penal 
Code  such  a  decision  would  be  correct  or  not  has  been  a 

*  See  the  refeienoaa  dted  la  note  S  of  the  preoedlng  page. 

■  Seel  Strang,  2T;3  8tnngo,3S;  Tnkumm  UnBamkitihlia*.  Omujl 
bin  Hhidojl,  8  Bom,,  A.  0.  J.,  129. 

■  Oolabrooke't  DigMt,  Bk.  V,  89. 

•  Cue  of  Ootnmnni  AlnHwa,S  Xoriar'*  IMgvit,  1S9,  pL  18S. 
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matter  of  bodiq  doubt."  One  thing,  however,  is  clear,  that  Lkctukk  IT, 
aectioD  27  of  the  Code  will  not  protect  the  husband ;  for,  t^e 
wife's  poaeession  is  his  posBeesion  only  when  she  holda  the 
property  in  question  on  his  account,  and  evidently  she  does 
not  hold  her  iridium  on  account  of  her  husband.  If  he 
takee  the  property  of  his  wife  without  her  consent,  under 
the  exceptional  circumstances  of  neoesBity  which  justify 
bis  use  of  it,  he  would  not  be  guiliy  of  any  offence,  the  ele- 
ment of  disbonesiT^  being  wanting ;  if  he  exceeds  those 
limits,  he  would,  I  ai^a«hend,  be  guilfy. 

A  Hindu  wife,  who  removes  from  the  possession  of  her 
bosbond,  and  without  his  consent,  her  paUa  or  stridhtvn, 
has  been  held  not  to  be  guilty  of  theft.' 

The  question  of  the  rights  of  the  husband  and  the  wife 
over  each  other's  proper^  has  been  only  incidentally  touched 
upon  here.  The  subject  will  be  resumed  in  a  future 
Lecture.' 

That  the  wife  has  an   interest  in  the   property  of  her  Wif<  anutled 
husband,  is  further  shown  by  the  &ct  that  she  is  entitled  to  paiiititHk 
a.  share  of  it  at  the  tdme   of  partition.      There  is  some 
difference  of  opinion  among  the  different  schools  as  to  the 
manner  in  which  such  share  is  to  be  allotted.  • 

The  leading  text  on  this  point  is  one  of  Yajnavalkya, 
which  nms  thus : 

"  If  he  make  the  allotments  equal,  his  wives,  to  whom  no 
separate  property  has  been  given  by  the  husband  or  the 
fiitiier-in-law,  must  be  rendered  partakers  of  like  portions."* 

From  this  text,  the  Mitakshara'  deduces  the  following 
rules: — 

I.    When  the  father  makes  the  sons  partakers  of  equal 

■  1  Norton's  Leading  OoMfl  on  Hlnda  Lkw,  11. 

*  Beg.  a.  Natha  EolTan  and  Bai  Lakbi,  8  Bom.  Croim  Oaaes,  11. 

•  8m  Leottire  VIII.  *  II,  na.  '  Ch.  I,  Sea  II,  8—10. 


(ibyGoOt^Ie 


146  LEGAL  CONSEQUENCES   OF  MARRIAGE. 

.LacTtTBB  IT.  Bhares,  his  wives  must  each  get  a  share  equal  to  that  of  a 
son,  if  they  have  received  do  stridhan  irom  their  husband 
or  &tiiGr-iu-law,  or  equal  to  half  of  a  son's  share,  if  thej 
have  received  any  atridham.  (The  latter  port  of  Qm  rule  is 
deduced  from  the  text  of  Yajnavalkja  relating  to  presaits 
on  superseasioQ  j'  and  the  word  '  half '  (ardham)  is  defined 
to  mean  here  not  an  exact  half,  but  so  studi  as  would, 
together  with  the  stridhan  aacugned,  amonnt  to  the  pree- 
eribod  share.*) 

II.  When  a  father  makes  an  unequal  partition,  giving 
a  Eiuperior  allotment  to  the  eldest  son,  and  unequal  shares 
to  the  others,  his  wives  divide  equally  with  his  sons  tiie 
amount  left  after  deducting  the  distinctive  portioiB,  namely 
a  twottieth  part,  &o.,  for  the  several  sons  (according  to  Ch.  I, 
See.  n,  para.  4) ;  and  they  take  also  their  own  distinctive 
portions,  viz.,  the  furnitures  of  the  house  and  tJieir  omamentci. 

The  Vyavahara  Mayukhu,  which  in  addition  to  the  Ui- 
takshara  is  one  c^  the  leading  autiuHities  in  the  Bombay 
school,  adopts  the  first  of  the  above  two  rules,  but  is  silent 
as  to  the  share  of  the  wife  in  the  case  of  unequal  partition, 
for  tins  reason,  that  it  holds  such  partition  prohibited  in 
the  Kali  age.' 

In  the  Bnivida  school,  the  Smriti  Chandrika  gives  ihe 
following  exposition  of  Yajnavalkya's  text — "  The  meazt- 
ing  of  thie  text  is,  that  where  a  father,  even  where  be  ia 
old,  chooses  to  render  all,  inclusive  d  himself,  partakers  of 
equal  portions,  th^i  he  ought  to  take,  on  account  of  each 
of  his  wives,  a  diare  equal  to  that  taken  l^  himself. 
Hence,  the  doubt,  whether  the  above  text  of  Tajnavalkja 
is  not  <^)posed   to  a  pass^   of  Harita,  which    declares 

>  II,  14B,  tlrmdr  dMd.  ■  lfi:skdun,  (A.  II,  Sea.  XI,  St. 

•  Ch.  IV,  Ssc  IV,  IB,  II. 
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^  Faitititm  does  not  t&ke  place  between  a  wife  and  ber  Lxctuhk  it. 
iMd,'  ifl  also  removed.     Thua  eveiythioff  ia  rendered  lig^t.'" 

Tou  will  observe  that  according  to  this  authority  the 
wives  do  not  get  any  shares  separately  assigned  to  them, 
but  their  husband  takes  a  share  on  account  of  each  of 
them.'  Bnt  the  Farasara  Madhavya,  another  high  author- 
ity in  Southern  India,  does  not  recognife  this  qualification 
as  to  the  mode  in  which  the  wife's  share  is  to  be  held.' 

In  the  Vivada  C^dntamani,  one  ot  the  leading  authorities. 
cj  the  lintbiln  school,  the  rule  is  substantially  the  same  as 
that  in  the  Mitakshaia  in  the  case  of  equal  partition  1^  the- 
father ;  but  in  the  case  of  unequal  partition,  which  for  the 
present  purpose  according  to  Vachaspati  Misra  is  where- 
tlte  father,  giving  smaller  shares  to  his  sons,  t^es  the 
largest  portiina  {ot  his  own  use,  he  must  give  equal  shares  to- 
his  wives  out  of  hia  own  property.' 

In  the  Bengal  school,  where  the  &tber  is  the  absolute- 
owner  of  all  hia  property,  whether  ancestral  or  self-acquir- 
ed,* he  can  make  a  partiticot  in  any  way,  or  withhold  it  at- 
his  pleasure.  Where  he  makes  an  equal  partition  among  ^-^ 
his  sons,  according  to  the  DayalJiaga,*  the  Dayakrama 
Sangraha,'  and  the  Dayatattwa,''  his  sonleas  wives  are  each 
entitled  to  a  share  equal  to  that  of  a  son,  or  to  half  of  such 
ahare,  according  as  they  are  unprovided  or  provided  witlv 
Mi-idhan.  You  will  oheerve  that  there  is  a  material  point 
of  difference  between  the  Bengal  school  and  the  other 
schools.  These  latter  allow  shares  to  aJl  the  wives,  while 
tiie  former  gives  them  to  those  only  that  are  sonless.  The 
Beng^   rule    is  based  upon    a    text  of   Vyasa,  and    ^e 

'  Ch.  II,  Sec.  I,  S9. 

•  D&TSTibhsgs  (Bnrneirs  tnuiBlatiioii),  p.  8.  '  Pp.  330, 831. 

*  BeeJotetidroHohnn  Tagore  r.  Oanendro  Mohnn  Tagate.  IB  W.  R.,  3G9. 
'  Ch.  Ill,  8oe.  11,  31,  32,        *  Ch.  VI,  22— 2^         '  Ch.  U,  13—18. 
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IiEOTuu  IT.  reason  for  it  is  probably  (his :  that  the  wives  who  hav9 
sons  would  be  supported  hj  th<»e  sons  out  of  the  shores 
received  by  them,  and  it  is  only  the  sonless  wives  who 
Btand  in  need  of  support,  and  ought  to  be  the  peculiar 
objects  of  their  husband's  care  in  this  nepeei.  The  Bengal 
school  differs  from  the  others  in  another  point  also,  namely, 
in  maintainiiig  tiist  the  share  of  the  wife  who  has  got 
atridhan,  is  an  exact  half  of  a  son's  share,  and  not  merely  as 
much  as  would,  when  added  to  such  etridhan,  nuke  up  her 
prescribed  share.  Jagannath,  however,  in  one  place,*  gives 
to  the  word  half  (ardhd)  the  general  signification  assigned 
to  it  in  the  Mitakahara. 

It  should  be  noticed  that  the  wife  has  no  right  to  compel 
partition,  and  that  her  right  to  a  share  arises  only  when 
a  ptutition  is  made  by  her  husband ;  and  ev^i  then  it  is 
maintained  by  some*  that  her  share  is  not  to  be  assigned 
to  her  separately,  but  is  to  be  held  l^  her  husband  on  her 
account.  The  truth  seems  to  be  that  the  wife's  share  oa 
partition  was  originally  intended  as  a  provision  for  her 
maintenance. 

The  law  on  the  subject  of  the  wife's  share  on  partition 
is  not  &ee  from  difficulty.  Yoa  will  find  an  elaborate 
though  not  very  lucid  disquisition  upon  it  by  Jagannath,  in 
his  commentary  on  texts  86  to  89  of  Book  V  of  his  Digest, 
where  the  opinicms  of  the  leading  writers  on  the  subject 
have  been  examined. 

As  a  general  rule,  it  may  be  stated  that  when  an  equal 
partition  is  made  by  the  &ther  among  his  sons,  under  the 
Bengal  school,  his  sonlees  wives  get  each  a  share  which  is 

'  Colebroo^'a  Divert,  Bk.  T,  87,  oomineiitaiy,  H«l  «d.,  ToL  11, 
pp.  S4B,  249. 

■  Sae  Smriti  Chaodrika,  Ch.  II,  Sea  I,  .^9  ;  Tivadk  Chintamani,  312  ; 
Colebrooke's  Digest,  BIc.  T,  6^  ;  1  Strange,  1B9. 
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equal  to,  or  half  of,   tliat  of  a  son,  according  as  they  are  Lecobb  IV. 
improvided  or  providod  with  stridkan  ;  and  in  the  other 
schools,  all  his  wives  get  each  a  share,  which  together  with 
her  stridhan  (received  from  her  hushoud's  &mily),  if  any, 
is  eqoal  to  a  son's  share. 

It  has  heen  held  by  the  High  Conrt  of  Boigal  in  the  ^ 
case  of  LdUje^  Singh  v.  Ba^  Coomter  Singh^  that  under 
the  Uitakshara,  the  wife  being  entitled  to  a  share  on  parti- 
tion, a  suit  for  partition  can  not  be  maintained  by  the 
sons  against  their  &tiier,  witiiout  tna.lcing  the  mother  a 
party  to  it. 

The  extent  of  the  wife's  interest  in  the  abare  allotted  to 
her  on  partition  will  he  considwed  hereafter.* 

The  duty  of  Tnaint^yiTiing  the  wife  and  otiier  dependent  wiib  entitled 
members  of  the  family  who  are  in  want,  is  strictiy  joined  onoca. 
by  the  Hindu  law,  and  even  censurable  acts,  such  as 
receiving  preseots  from  a  low  person,  are  excused  if  done 
with  a  view  to  provide  maintenance  for  them,*  The 
maxim  that  one  must  be  just  before  he  can  be  allowed  to  be 
generous,  is  beautifully  expressed  by  Manu,  thus : — 

"  He  who  bestows  gifts  on  strangers  with  a  view  to 
worldly  &me,  while  he  suffers  his  family  to  live  in  distress, 
though  he  has  power  to  support  Uiem,  touches  his  lips  with 
honey,  bat  swaUows  poison:  sudi  virtue  is  counterfeit." 
(XI,  9.) 

The  wife  can  enforce  her  claim  for  maintenance  if  it  is 
denied,*  and  such  daim  is  not  affected  by  her  supersession.' 

•sow.  R.,S«6.  «  See  Lecture  Till. 

■  HAna,  in,  5S— «9  ;  IT,  2fil ;  IX,  74,  9S. 

•  IHjftbhs^m  Ch.  II,  39  ;  Ch.  IT,  Sea.  I,  36 ;  TTSTahmra  Mnynkha, 
ZX,  1 ;  Ck>lebrooke'B  Digeat,  Bk.  IT,  74  ;  HMnughteu's  Freoedenta  of 
HindQ  Law,  CIl  U,  Cases  i  and  ii. 

'  Ctdebrooke'a  Divert,  Bk.  IT,  74. 
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^  A  vife  fin-saken  witliout  &vilt  ma;,  according  to  Yajna- 
TBlkya,  compel  hex  husband  to  pay  her  a  third  part  of 
his  Trealth,  or  if  poor,  to  provide  maintenance  tor  her.^ 
From  the  altematiTe  [sovisionB  of  this  rule,  it  would  seem 
that  the  third  part  of  the  deserting  hushand's  estate  is 
mentioned  as  the  ultimate  measure  of  the  wife's  mainte- 
nance, and  is  directed  to  be  given  to  her  in  lieu  (tf  mainta- 
nance,  and  also  as  a  sort  of  punishment  for  &o  offending 
husband.  Though  according  to  some  opinions,*  an  unjus4Jy 
deserted  wife  may  claim  and  recover  a  third  of  her  hus- 
band's wealth,  yet  there  are  opinions  to  the  contrary ;"  and 
considering  Uie  perpetual  dependence  of  woman,  and  Uie 
possibility  of  the  husband  and  the  wife  being  reconciled 
to  each  other  at  any  time,  the  penal  provision  in  Yajna- 
valkya's  text  would  not,  I  think,  be  enforced  by  our 
Courts ;  and  the  wife  would  be  allowed  maintenance  only, 
though  in  assessing  its  amount,  the  husband's  means  and 
conduct  would  be  taken  into  due  consideration. 

As  a  rule,  the  wife  is  entitled  to  maintenance  fiwu  t}i« 
husband  alone  ;  and  so  long  as  ha  is  alive,  neither  his  nor 
her  relationa  are  bound  to  support  her.*  Where,  however, 
a  husband  deserts  his  wife,  and  is  not  heard  of  for  some 
yeai^,  it  has  been  held  that  thou^  his  relations  are  not 
under  any  personal  lialnli^  to  support  her,  yet  if  they 
have  property  of  the  husband  in  their  hands,  and  tiie 
proceeds  thereof  are  not  accounted  for  by  them,  the  wife 


'  Colebrooke'g  Divert,  Bk.  IV,  72. 

'  See  2  Btrui^e,  46, 4S,  SI. 

■  Mftrin>ghteo'g  Preoadento  ot  Riuda  Iaw,  Ob.  II,  Case  iii. 

*  lygutu  BootnraTadoo  v.  lym^ra  Buhuntt,  Had  S.  D.  R.  for  18SA, 
p.  22  ;  knd  BangkTiMi  v.  Ealrftm  TTmmKll,  H^  8.  D.  K.  fOr  IS60,  p.  S«  ; 
cited  in  1  Nmton'B  Leading  0mm,  p,  3a, 
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■3  entitled  to  receive  msintfinance  &om  those  proceeds  to  Lxctubb  IV. 
»n  extent  not  exceeding  <aie-ihiid  of  the  amouni.* 

So,  where  the  hushand  is  exduded  from  inherituice  bj 
reason  of  disqualification,  his  sonleBB  wives,  if  ciiaBte,  are 
entitled  to  maintenance  from  those  who  inherit  to  the  eselu- 
sion  of  their  hosband  This  right  to  maintenance  is  founded 
on  a  text  of  Yajnavalkya,'  which  is  adopted  by  tb&  com-  *^ 
mentators  of  all  the  stdioala.*  No  express  provision  is 
made  for  the  wives  who  have  sons,  because  in  tiieir  case, 
these  song  thenuelree  being  the  heirs  to  the  exclusion  of 
their  father,*  there  would  be  no  difficulty  in  their  being 
supported  by  the  hdrs. 

The  wile's  right  to  maintenance  and  her  conjugal  duty  Usmtcnanoa 

of  obedience  to  her  husband,  stand  in  a  reciprocal  relation  to  •  "ih  livins 

^  apirt. 

to  each  other,  and  the  wife  can  have  no  claim  to  miuntc- 

nance  if  she  revises  to  live  with  her  husband  withoat  just 

cause.'    In  Sitona^  Mookevjtt  v.  SreemaOty  Eavmaitutty 

Oabee^  in  which  a  wife  living  apart  frcon  her  husband  on 

aceoont    of  unkind   treatment    claimed    maintenance.  Sir 

Bichard  Qarth,  C.  J.,  observed : 

"  Now  what  is  the  Hindu  law  upon  this  subject  1 

"  It  is  clear  that,  according  to  that  law,  a  wife's  first  duty  to 

her  husband  is  to  enbiait  herself  obediently  to  his  authority, 

and  to  remain  onder  his  roof  and  protection ;  and  although 

it  might  be  very  difficult  to-  deduce  from  the  authorities  at 


g.  TrimUk  Ouiwli  Deo^  9  Bom„  283.  •  n,  112. 

•  BQtakdun,  Gh.  H,  Sea.  Z,  It,  15 ;  Di^sbluga,  Cb.  T,  I»  ;  Tysnltsia 
Uftjnklu,  Ch.  IT,  Sec  XI,  13;  TiTadJt  OUntuoaul,  p.  244;  BmiiU 
ChAndrikB,  Ch.  T,  43. 

•  TaJn&TKlkjK,  II,  141 ;  Hitakihus,  Ch.  IT,  Seo.  TL,  9— II  ;  DkjtlJug*, 
Ck.  T,  IB. 

•  TirMrami  OhsUIIv.  Appumni  ChetU,  I  Had.,  S7G  ;  KnUrtmeMnne 
Debee  c.  DwarkanAth  ChBtUnrjee,  6  W.  E,  116;  Colebrooke's  Digsat, 
M.  IV.   67,  63.  •  3*  W.  R,  377. 
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luTTDHx  IT.  the  present  day  any  definite  rule  as  to  the  causes  which 
would  justify  a  wife  in  leaving  her  husband's  house,  it  may 
safely  be  affirmed  that  mere  unkindness  or  neglect  shoit 
of  erueUy  would  not  be  a  sufficient  joBtification. 

"  That  the  law  of  modem  times  does  reoc^^nize  the  right 
of  the  wife  to  leave  her  husband  in  certain  cases  of  cruelty 
is  apparent  &om  tb,e  provision  inbxiduced  into  the  first 
Code  of  Criminal  Procedure  in  the  year  1861,  and  repro- 
duced in  tiie  existing  Ck>de  in  Section  S36,  which  provides 
that  a  man  may  be  ordered  to  maintain  his  wifa  who  re- 
fuses to  live  with  him  if  the  Mt^^istrate  be  satisfied  tiiat 
the  husband  is  '  living  in  adultery,  or  has  kahUvioUy  treated 
hia  wife  wUk  cntelty.'  But  it  is  further  enacted  by  the 
same  Section,  that  no  wife  shall  be  entitled  to  receive  this 
allowance  from  her  husband  if  she  is  living  in  adultery,  or 
if,  wiihoui  way  Buffi-oierU  reason,  sAe  refuses  to  Vive  wif  A  her 
Kuehcmd,  or  if  they  are  livmg  separately  by  oonserU. 

"We  arenotat  all  prepared  to  say  that  the  jurisdiction  or 
powers  of  the  Civil  Courts  are  bound  or  limited  in  any 
degree  by  tiiis  Section  of  the  CriminfJ  Code ;  but  we  do 
consider  tiiat  in  such  a  case  as  the  present  these  provisions 
may  be  usefully  regarded  as  a  guide  to  what  the  L^iala- 
ture  ctHtsidered  to  be  the  correct  law  upon  the  subject ;  and 
unless  we  can  see  that  the  husband  in  this  instance  has 
refused  to  mft'"W"  his  wife  in  his  house,  or  has  been  guilty 
of  acts  of  cruelty,  which  would  justify  her  in  leaving  his 
protection,  she  is  not  entitled  to  the  relid  for  which  she 
prays." 

What  causes  would  justify  the  wife's  refusal  to  live  with 
her  husband,  I  have  already  to  some  extent  considered, 
when  treating  of  restitution  of  conjugal  rights.  When  any 
of  these  justifying  causes  (which  consist  of  cruelty  or  ill- 
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tocatmoit  in  any  i^gravated  form)  exists,  tiie  wife  is  en-  LstTitmH  17,, 
titled  to  live  apart  &om  her  husband,  aod  to  claim  sepiunte 
nuuntenance  &om  him.  This  separate  living  at  the  expense 
of  the  hosband,  correaponds  to  what  is  called  judicial 
t^nration  in  the  RtigHah  law ;  and  as  Hio  Hindu  law  does 
not  recognize  divorce,  this  is  the  only  remedy  that  tiie. 
Hindu  wife  has  agaiuBt  mariial  injustice  and  opiH-eesion. 

Where  a  Hindu  husband  keeps  a  Mahomedan  mistress, 
and  by  such  conduct  compels  his  wife,  under  her  religious 
feelings,  to  leave  the  house,  and  she  lives  apart  aaid  chastely, 
she  is  entitled  to  claim  maintenance  from  him.*  Indeedr 
Colebrooke  and  Ellia  go  further,  and  maintain  that  the 
mere  entertaining  of  a  concubine  is  a  justification  for  the 
wife's  living  apart,  and  would  subject  the  husband  to  the  . 
obligation  of  maintaining  her  separately.*  But  such  a  broad 
role  would  be  contrary  to  the  precept  of  Hanu,'  and  its 
correctness  has  since  been  questioned.* 

So  where  a  Hindu  wife  had  left  her  husband's  house, 
and  carried  on  an  independent  calling,  and  the  husband 
did  not  object  to  the  calling,  or  give  her  notice  to  return, 
it  has  been  held  that  if  she  is  aubeequently  desirous  of 
returning  to  her  husband's  house,  and  he  declines  to  main- 
tain her,  she  is  entitled  to  maintenance.* 

Conjugal  infidehty  would  of  course  bar  a  wife's  claim  Muouatnoa 

''^  -  ,  ,  wlitnforWt^ 

for  mamtenance.  Yajnavalkya  says :  "  Let  a  man  keep  a 
disloyal  wife  deprived  of  her  rights,  squalid,  maintained 
on  a  ball  of  grain  alone,  subdued  and  only  suffered  to 
repose  on  the   meanest  bed."*    So  Narada  prescribes  '  the 

.    ■  I«1U  OobiM  Panlwd  b.  Dovlat  Bntoe,  It  W.  B.,  461. 

*  S  StnuiKe,  46,  47.  >  T,  1S4. 

*  See  TrnmuDkbai  d.  Nustbh  Hoiwhnc  Pendw,  I,  L.  B,,  1  Bom.,  173. 

*  m^  Laha  v.  SaoDdvee  Donee,  9  W.  B.,  476. 

*  Cokhrooke'*  Digetb,  Bk.  IT,  B2. 
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LnnTU  IV.  loveflt  bed,  the  meanest  food,  the  woist  habitation '  as  a 
ponishmeDt  for  the  disloyal  wife ;  and  Manu  permits  th» 
husbuid  either  to  foisake  her,  or  to  subject  her  to  penance 
and  mortification.1  Accordingly  it  has  bem  held  by  the 
Courts  of  India  tliat  an  unchaste  wife  ia  not  entitled  to 
nainten&nce.' 

But  be  it  said  to  the  credit  of  our  law,  that  whilst  show- 
ing the  utmost  abhorrence  towanls  unchastity,  it  does  not 
Qondemn  tiie  unchaste  wi&  to  die  of  starration,  or  to  be 
forced  by  absolute  neceaoity  to  lead  a  life  of  ahame  and 
raiseiy  for  one  false  step.  Thoo^  it  bars  her  ri^t  to 
maintenance  as  a  souree  of  wealth,  it  allows  her  what  has 
been  styled  etarving  mavntettanee,  that  is,  bare  food  and 
raiment,  aa  tiie  very  texts  cited  above  will  show.  Though 
an  oppo^te  rule  has,  it  seems,  been  eometimea  followed,* 
yet  the  true  humane  spirit  of  the  Hindu  law  has  beeD 
generally  recognized,* 

iiteoiniin-  The  CivU  Courts,  it  has  been  held,  have  power  to  fix 
the  rate  of  maintenance  payable  by  the  husband  to  the 
wife,  in  cases  where  for  lawful  cause  she  is  residing  apart 
from  him,  and  also  power  to  make  an  order  that  maintft* 
nance  at  that  rate  shall  be  paid  in  future,  subject  to  any 
modification  that  future  dicnmstances  may  require.'  The 
minimun  rate  of  maintenanoe  ia  presoribed  by  the  Hindu 
law  with  some  predsion,''  but   tlie  rule  had  reference  to  a 

•  ColBbrooke'B  Digwt.  Bk.  VI,  80, 81. 

8». 

■  Baettvft  Clutj  v.  SeeduMll,  2  Had.  SeL  Deo.,  90,  dted  Is  I  Noton'a 
Leading  Cbbu  on  Hiudn  Ir>w,  87. 

•  1  Stnnge,  173;  9  Struffs,  89;  Houammft  •.  TtnwiUMltbat,  I.  lb 
E.,  1  Bom.,  669. 

•  NnboOopalBoTV.  SraemnttrAuuit  KoTeeDMMB,  MW.  B.,418. 

•  Btoriti  Chmdrita,  <*.  n,  Se«.  I,  8»,*0; ~ 

Ch.  II,  Cat*  It  aote,  p.  111. 
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difi^KUt  state  of  society,   and   is  not  ef  mneli  practical  Lkctuuc  IV,' 
▼aloe  now.    At  the  ]»eMi)t  day,  tte  rate  will  have  to  be 
determined  b/  the  Coort  after  oonaideriDg  the  means  of  the 
husband  and  other  drcumBtancea  in  each  tase. 

It  was  bdd  by  the  Madras  Sodr  Court  in  some  caaes  Anoiri  oi 
that  azToafs  of  maintenance  could  not  be  recovered;  but 
those  deosiGna  hotve  since  been  Assented  frcnn,  as  there  is 
DO  aathtHity  in  the  Hindu  law  to  aupport  Uiem.'  The 
only  bar  to  tiao  recovery  of  micb  arrears  is  lapse  of  time. 
Vncter  the  tnesent  Linutatioa  Law  (Act  XY  of  1877,  Sche- 
dule n.  No.  128),  a  daim  for  arrears  of  maintenance  is  not 
tarred  if  bcoiij^t  within  twelve  years. 

Besides  a  civil  suit,  there  ia  another  mode,  more  simple  Reoovwjr  ol 
and  leea  expensive,  by  which  a  wife  may  recover  mainte-  under  iha  Cods 
nance  ^rota  her  husband.    Section  536  of   the    Code    of  I'rocedure. 
Oiminal  Fh>cedure,  whidt  ocHresponda  to  section  S16  of 
the  old  Code  of  1861,  provides  QtxA  if  a  person  having 
sofficirait  means  Defects  or  refuses  to  TiiMnt*iTi  hi^  wife,  a 
Kagistrate  baving  jurisdiction  may,  upon  due  proof  thereof,  ^ 
order  such  person   to  pay  from  the  date  of  such  order, 
maintenance  at  such  rate  not  exceeding  fifty  rupees  a  month 
as  such  Magistiate  may  think  reaeonable.     The  section  fur- 
ther enacts, — 

"If  such  person  wilfidlyn^eots  tooomply  with  this  order, 
such  Ma^trate  may,  for  every  breach  of  the  order,  by 
warrant,  direct  the  amount  due  to  be  levied  in  the  manner 
|M?ovided  Sag  levying  fines  j  and  may  ix^tx  sux^  person 
to  be  imprisoned,  with  or  without  hard  labor,  for  any 
term  not  exceeding  one  ntonth,  for  eadt  month's  allowanca 
remaining  unpaid : 

"  I^vided  that  if  audi  person  <^ers  to  maintain  hia  wife 
■  TenkopKdliTt^  v.  Karari  Henrun,  2  Umi. ,  30. 
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loOTuu  IT.  on  condition  of  her  living  with  him,  and  his  wiie  refdses 
to  live  with  him,  such  Magistrate  may  conMdet  any 
grounds  of  refusal  stated  by  sach  wife ;  and  may  make 
the  order  allowed  by  this  section  notwithstanding  sneh 
offer,  if  he  is  satisfied  that  such  person  is  living  in  adolteiT', 
or  Uiat  he  has  habitually  treated  his  wife  with  cruelty. 

"  No  wife  Bball  be  entitled  to  receive  an  allowance  from 
her  husband  under  this  section  if  she  is  living  in  sdulteiy, 
or  if,  without  any  sufficient  reason,  she  refuses  to  lire 
with  her  husband,  or  if  they  are  living  separately  by  out- 
sent." 

It  has  be^  held,'  however,  that  ap  to  the  time  when  the 
father  allows  his  daughter  to  go  to  the  house  of  her  husband, 
and  when,  by  the  custom  of  Hindu  society,  she  would  prob- 
ably go,  the  husband  incurs  no  liabili^  in  respect  of  her 
maintenoDce  under  Hob  secticHL 

A  Christian  wife  of  a  Christian  convert  is  entitled  to  daim 
maintenance  under  the  Code  of  Criminal  Procedure,  not- 
withstanding Uiat  her  husband  renounces  Christiani^,  and 
reverts  to  Hinduism  and  marries  a  second  wife." 

HaiDtMutea  of     Though  the   Hindu  law   does  not,  like  the  Roman  law,* 

allow  concubinage,  yet  aoeording  to  some  auihorildea,  a  con- 

cnbine  of  a  Hindu  is  entitled  to  maintenance.*    But  a  woman 

living    in    adultery  cannot  claim   maintenance  &om   the 

adulterer.' 

Hubuid  ind        We  have  seen  above,  that  a  Hindu  married  woman  is  not 

wife  how  Hi  •  r  ^ 

Vnnd  by  «uh  meompet«nt  to  enter  into  otmtracts.    It  remains  to  be  seen 

Othtr^  con- 

met*.  1  UoHHnDt  SoniTM  v.  Jlton  Souu,  22  W.  B.,  Cr..  30. 

■  4  Had.,  Criminal  Caaea,  iiL  ■  Haoken^'a  BcnnMi  Iav,  p.  lOfi. 

•  UilabUra,  Ch.  U,  Sao.  I.  28 ;  Dayabhaga,  Ch.  XI,  Sao.  I,  iS  ; 
1  Strange,  71 ;  Yjtmhan  MarnUia,  Ch.  IT,  Sea.  Tin,  B ;  1  W.  A  R,  9S  ; 
Kbsmkor  r.  XJmiBahankar,  10  Bom.,  381  ;  TtandaTandaa  Bamrt—  w, 
Tamuaabai,  12  Bom.,  229. 

•  Sikkl  V. TencataHm;  QoiindeD,8  Had.,  lU. 
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hov  &r  the  husband  and  the  wife  are  bound  by  each  others  LKonmi  IT. 
<WtractB.  Under  the  English  law,  a/eme  covert  as  a  rule  is 
incapable  of  contracting  except  as  her  husband's  agent ;  bat 
her  contracts  for  supplying  hers^  with  necesaarieB  suitable 
to  her  station  in  life,  are  binding  on  her  husband.*  In  the 
Hindu  law,  scc<wding  to  TajnaTslkya : 

"  Neither  ahall  a  wife  or  mother  be  in  general  compelled 
to  pay  a  debt  contracted  by  her  huslniid  or  son,  nor  a  faUier 
to  pay  a  debt  contracted  by  his  son,  tmlees  it  were  for  the 
behoof  of  the  &mily ;  nor  a  husband  to  pay  a  debt  con- 
tracted by  his  wife."* 

Narada  declares :  "  A  debt  contracted  by  the  wife  shall  by 
no  means  bind  the  husband,  unless  it  were  for  necessaries  at 
a  time  of  great  diBtrees."*  And  so  Katyayana :  "  A  debt 
irhich  is  contracted  by  a  wife  or  mother  for  the  behoof  of 
the  &mily,  when  her  husband  or  son  is  gone  to  a  foreign 
country,  ^ter  authorizing  the  loan,  must  be  paid  by  the 
husband  or  son."*  Thus  you  will  observe  that  a  Hindu 
husband  is  bound  by  the  contracts  of  his  wife,  when  they  are 
entered  into  by  her  with  his  authority,  express  or  implied, 
or  for  the  support  of  his  family  under  necessity.  A  special 
role  is  laid  down  by  Yajnavalkya  for  certain  cases :  "  If  tite 
wife  of  a  herdsman,  a  vinter,  a  dancer,  a  waaherman,  or  a 
hunter,  contract  a  debt,  the  husband  shall  pay  it ;  because 
his  livelihood  chiefly  depends  upon  the  labor  of  such  a 
wife"^  And  there  are  also  texts  of  Bribaspati  and  Narada 
to  the  same  effect.  Upon  these  texts  Jagamiath  has  the 
following  commentary : — 

"  Here  '  washer '  and  the  rest  ore  mentioned  indetermin- 

*  Stephen's  Commenteriea,  Bk.  Ill,  Ch.  II. 

*  Oolebrooke'B  Dipeat,  Bk.  I,  Ch.  T,  207. 

■  Ibid,  209.        "  Ihid,  219.        '  Ibid,  216. 
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liWTBu  IT.  ately.  In  fact,  whatever  be  his  class,  if  the  btubaBfT* 
livelihood  depend  chiefly  on  the  labor  of  his  wife,  he  most 
discharge  a  debt  contracted  by  her,  whether  he  be  a  priest 
or  a  washer :  but  he  whose  liTelihood  does  not  d^wnd  on 
his  wife,  whether  he  be  a  washer  or  a  piieet,  shall  not  pay 
his  wife's  debt.  This  is  noticed  1^  Misra :  ht  soys,  '  in  other 
cases  also,  wherever  the  wife  has  the  chief  mauagement, 
there  is  no  restriction  <^  dass ;  the  wife  alone  eondaets  all 
a&ira,  the  htisband  is  absolutely  ignorant  of  every  trans- 
action.' Accordingly  it  is  observed,  that  in  the  provinoe  of 
Cdmardpa,  almost  every  civil  transaction  is  now  eoodocted 
by  womoL 

"  But  this  is  mer^  a  vague  deecr^tion ;  for  a  debt  eoo- 
faracted  by  the  wife  of  a  Brdhmana,  and  so  fcnrih,  for  the 
Buj^Kkrt  of  the  i^mily,  most  also  be  pud  by  the  chief  of 
that  family.  From  the  reason  assigned,  "  because  his 
livelihood  chiefly  depends  on  the  labour  of  each  a  wife,"  ii 
appears  that  any  other  persons  of  whom  the  livelihood  de- 
pends on  the  labour  of  their  wives,  must  pay  the  debt 
contracted  by  those  wivea  This  is  admitted  in  the  MiiaJe- 
akara.  Chand&wara  also  makes  the  same  observation, — 
'  The  circumstance  of  his  livelihood  dependii^  on  ttte  labour 
of  his  wife  is  particularly  intended ;  not  any  restriction  ff£ 
daas.'  "  *  The  special  cases,  therefore,  oome  under  the  geaenl 
rule,  as  cases  of  implied  autiiori^. 

la  cases  not  coming  within  the  rule,  the  wife  alone  i* 
bound  to  pay  the  debte  contracted  by  her.* 

The  Hindu  law  on  iiaa  subject  has  been  thus  summed  up 
by  Sir  Cdley  Scotland  in  Virasoamii  GketU  v.  Aj^xuvatni 
ChetH :  *    "On  this  question  the  Hindu  law  appears  to  resit 

■  OoIebTooke's  IHcMt,  U.  I,  Oh.  T,  31S, 
•  Ihid,  210,  au.  >  1  Had.,  STS. 
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nptm  pretty  much  the  same  grounds  as  the  English  law.  A  Lxcrnsx  IT. 
perscHi  dealing  vith  a  wife  and  seeking  to  chatge  her  hus- 
band most  shew  either  that  the  wife  is  living  wiih  her 
husliuid  and  managing  the  household  affiirs — in  which 
case  an  implied  agency  to  buy  neceasaries  is  prwnmed — or, 
he  must  shew  the  existence  of  such  a  state  of  things  as 
would  warrant  her  in  living  apart  firom  her  husband  and 
alfciniing  support  OT  maintenance — ^when  of  course  the  law 
would  give  her  an  implied  authority  to  bind  him  for  necee- 
aariee  supplied  to  her  during  such  sepaiation,  in  the  event 
of  his  not  providing  her  with  maintenance." 

Though  matters  of  contract,  when  not  provided  for  by  the 
Contract  Act,  are  to  be  governed,  not  hy  tbe  Hindu  law,  but 
by  principles  of  justice,  equity,  and  good  conscience,*  yet,  as 
on  the  point  in  question,  that  law  is  in  conformity  with  jus- 
tice, equity,  and  good  conscimce,  it  has  been  geoeraJly  con- 
salted  by  our  Courts  in  determining  tlie  liability  of  the 
hosband  for  the  acts  of  the  wife.* 

Where  a  wife  voluntarily  separates  from  her  husband 
without  any  jostifying  eauBe,  she,  and  not  her  husband,  is 
Gable  for  debts  contracted  by  her  (even  for  necessaries), 
bat  her  liability  has  been  declared  not  to  be  personal,  but  to  be 
timited  to  Um  extent  c^  any  etridhan  she  may  have.*  The 
reason  for  this  limitation  is  not  however  very  clearly 
stated 

According  to  the  Yyavahara  Mayukha,  he  who  takes  the  ^mb*j  A«t 
wife  of  a  deceased  person,  is  bound  to  pay  the  debte  of  such 


■  See  Deen  Dc^kl  Foramaiiil:  e.  E;1bs  Chtindar  Pil  Oliawdluj,  I.  Ii.B., 
1  Cal„  93,  and  the  RnthoTitiee  dted  tiiere. 

*  UMatfhten'a  PreoedentB  of  Hindn  L*w,  Cb.   Z,  CMe  tv ;   Kadm- 
UiaiBliaUal  v.  J«Thar  BaijI,  I.  L.B.,1  Bom.,  121. 

■  Kaaabhai  BhkiUI  e.  Jwthu  Bal}*,  I.  L.  B.,  1  Bom.,  121.    ' 
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^CTTUKB  IT.  peraoQ  OD  fiulure  of  those  who  t&ke  his  assetB.*  This  rule, 
which  obtained  in  the  Bombay  Presidency,  and  waa  an 
evident  hardship  upon  any  one  marrying  a  Hindu  widow, 
haa  been  now  abrogated  by  the  Bombay  Hindu  Heirs'  Relief 
Act  (Bombay  Act  VII  of  1866,  section  4). 

A  Hindu  wife  is  not  bound  by  her  husband's  acts  in  relsn 
tion  to  her  property.  He  has  no  power  to  part  with  her 
property  without  her  consent,  or  to  affect  her  interest  in 
her  own  property  by  any  document  that  he  may  executa' 

Hmbuid  or         When  the  death  of  any  person  is  caused  by  an  actionable 

wifa  eiiiiiled  to 

«nnpeni«tion  wTong,  the  hufiband  or  wife  of  such  per8(m  is,  under  Act 
oi  1855.         XIII  of  1855,  one  of  the  parties  entitled  to  compensation  for 

the  loss  occasioned. 
vnret*  oi  1  come  now  to  the  effects  of  marriaee  on  the  ofiBprinf  of 

^2V°B—  the  parties.  The  most  important  among  these  is  the 
status  of  legitimacy,  which  belongs  to  children  of  lawfully 
united  parents.  The  rules  of  legitimacy  are  different  in 
diffeient  ^'Htema  By  the  Soman  law,  and  the  laws  of 
France  and  Scotland,  which  on  this  subject  are  based  upon 
that  law,  the  marriage  of  the  parents  at  any  time  legiti- 
mizes all  their  children  whether  bom  before  or  after  such 
marriage.'  The  Mahomedan  law  goes  even  further,  and 
makes  acknowledgment  by  the  father  under  certain  quali- 
fications sufficioit  to  Intimate  the  issue.*  Under  the 
English  law,  a  child  to  be  legitimate  must  be  bom,  thoo^ 
not  begotten,  in  lawful  wedlock  ,-*  and  indeed,  so  jealous  is 

'  Oh.  T,  Sec  IV,  16, 17. 

•  Sood*  Bun  DoM  o.  Jcmgnl  Eiahon  Ompto,  31  W.  R,  874  ;  lEohin» 
Ohnoder  B07  >.  Thugt,  Honee,  33  W.  B.,  184. 

>  *  iDatitntMi  of  Juatinlm,  Lib.  I,  Til.  X,  IS,  Bud  note  hj  Sudan ;  Xmw— 
koQiie'a  Bonun  I«ir,pp.  ISO— IM  ;  Code  Napolecm,  arts.  S31— B83. 

•  H«dft7»  (Ondy's  ed.),  p.  4S9  ;  Kabo  Eaot  Haj  Ohowdhrj  «.  "-*"***■ 
HbM,  SO  W.  &.,  m. 

•  Biitwhirtla  >.  Tudfll,  7  Oluk  and  ViaatUj,  8»S. 
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that  law  in  this  reapec^  that  it  will  not  allow  a  person,  Lbciubi  IT. 

though  legitimate  by  the  law  of  his  domicile,  to  inherit  real 

property  in  En^^and,  imlees  he  is  legitimate  by  the  law  of 

that  oonnby,  as  has  been  Ebally  settled  by  the  House  of 

Loids  io  Birtv^istU  v.  VardiU.*   Blackstooe  justly  praises 

the  law  of  his  own  oountry,  as  tending  to  promote  good 

morals  and  prevent  illicit  cohabitation,  at  the  same  time 

that  it  makes  dtte  allowance  for  the  frailties  of  human 

nature.* 

The  Hindu  law  of  Intimacy  is  more  strict  than  even  U)« 
En^ish  law.  Manu  defines  the  aaraaa  son  or  son  of  the 
body,  thus : — 

"  Him  whom  a  man  has  b^otten  on  his  own  wedded, 
wife,  let  him  know  to  be  the  first  in  rank,  as  the  son  of  his 
body."  (IX,  166.)  And  to  the  same  effect  are  the  texts  of 
Vasistha,  DevaJa,  Baudhayana,  Apastamba,  and  Yajnaval- 
kya.*  According  to  the  Hinda  sages,  therefore,  in  order  to 
constitute  Intimacy,  there  must  be  not  only  birth  but  also  >y 
procreation  injawful  wedlock;  and  some  of  the  leading  com- 
mentators, such  as  KuHuka,  Vijnaneswar,  and  Nilkantha, 
confirm  this  view  of  their  texts.*  The  Privy  Oooncil  have 
however,  taken  a  different  view.  Sir  Bamea  Peacock  in 
delivering  the  judgment  of  tiie  Judicial  Conuuitt«e  in  the 
case  of  Fedda  Amani  v.  Zermndar  of  Mwrvmgapv/ri*  ob- 
served : "  The  point  of  illegitimacy  being  established  by 
proof  that  the  procreation  was  before  marriage,  had  never 
suggested  itself  to  the  learned  Counsel  for  the  Appellant  at 
the  time  of  the  trial,  nor  does  it  appear  &om  the  aathorities 

>  7  Cluk  Knd  Flnnellj,  S96. 

'  Stephen'!  Commentuiea,  Bk.  HI,  Ch.  Ill,  ToL  II,  pp.  S96,  297,  Bth  «d.  ■' 

>  Golebraoke's  Divert,  Bk.  T,  193, 196,  l«e,  199,  ud  30a 

'  Hltakahan.  CbJUSS2LXI^;  TjftVkhan  Mkrnkba,  OJS^Seojy,  11. 
'  1L.B.,L  A.,393. 
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LKnuBK  IT.  cited  to  have  been  diHtiBctly  liud  down  that,  according  to 
Hindu  law,  in  order  to  render  a  child  legitimato,  the  pro- 
creation as  well  as  the  birth  must  take  place  after  inaiTiag& 
That  would  be  a  most  inconvenient  doctrine.  If  it  is  tho 
law  that  law  most  be  odmimstered.  Theix  Lordahips,  how- 
ever, do  cot  think  that  it  ia  the  Hindu  law.  They  are  (^ 
opink»i  titat  the  Hindu  law  is  the  same  in  that  respect  as  the 
Engliah  law."  This  decision,  so  long  as  the  Privy  Council  do 
not  think  it  fit  to  re-consider  the  point,  must  be  received  as  the 
law  on  the  subject  But  witii  every  respect  that  is  due  to  the 
decision  of  the  highest  tnbunal  for  India,  I  may  be  permitted 
to  say  that  the  doctrine  that  procreation  in  lawful  wedlock  is 
necessaiy  to  constitute  legitimacy,  is  not  only  supported  by 
the  language  of  the  texts  cited  above,  but  is  also  in  accordance 
with  the  general  spirit  of  the  Hindu  law,  by^  which  the 
/  nuptial  rites  are  primarily  meant  o^y  for  vinpna ;'  while  the 
/  necessity  of  marrying  girls  bdbre  puberty,  reduces  the  prac- 
lacal  inconvenience  of  the  docbine  within  the  nairowesfc 
possble  limits. 
^  I  may  observe  that  by  a  custom  in  the  Tippeiah  Raj, 
the  Baja  can  le^timize  his  children  bom  ot  a  ituAooa,  or 
kept  woman,  by  subsequently  going  through  the  ceremony 
of  marriage  with  her.* 

Elect  oi  nui-     The  effect  of  marriage  in  a  di&rent  casto  on  l^ti- 

fwantuaie  on  macy  may  be  next  considered. 

In  former  ages,  as  you  have  seen  in  a  previous  Lecture,' 
a  man  was  permitted  to  many  a  woman  of  an  equal  or  an 
inferior  class,  bat  not  one  of  a  superior  dasa*  The  distine- 
tion  between  these  two  fonna  of  intermarriage  arose  out  <^ 

■  Mum,  Tin,  SM. 

*  OhnokrodhnJ  lliakooE  ».  Beer  Ohimdet  Joal)!^,  1  W.  K.,  IB*. 

>  Leotun  II.  *  See  Hun,  III,  13,  IS. 
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1  feeling  whioh  identafies  the  honcnr  of  a  family^  with  tliat 
of  its  female  members,  and  legards  the  fiunily  as  rused  or 
lowered  in  rank,  aecording  as  Mb  female  membeFs  are  married 
in  superior  or  inferlOT  &miliea  The  ofibpring  of  the  foimer 
vr  allowable  kind  of  intermarriage  were  called  aiwiomaja^ 
that  is,  bom  in  the  direct  order  of  the  toibee,  ■mdi  were  alf- 
low«d  to  inherit  their  &th«^8  property,,  thoogh  in  inferior 
disres ;  *  and  the  issue  of  the  prohibited  form  of  interman- 
nag&  were  called  prutUomajaf  that  is,  bom  in  the*  inverse 
Older  of  the  tribes,  and  had  no  claim,  npon  the  &ther  except 
ibr  maintenance.* 

In  the  SaU  age,  mtcrmarriage  between  different  castes  is 
prc^bited  ,-*  and  tbou^  the  authorities  are  not  unanimous 
as  to  how  &r  this  prohibition  extends  to  intermarriage  be>- 
tween  difierent  castes  of  the  Sudni  daes,  in  Bengal,  as  you 
have  already  seen,  their  preponderance-  is.  in  fikvor  of  holding 
anch  prohibition  to  be  universal  and  unqualified.' 

Now  let  us  see  in  the  first  place  bow  the  law  of  legitip 
uacy  stands,  apart  from,  the  prohibition,  against  intermar- 
riage. Baudhayaoa  defines  a.l^timate  son  thus :  "  A  son 
who  was  b^ott^i  by  a  man  himself  on  his  wedded  wife  o£ 
equal  class,  let  him  know  to  be  the  l^Umate  son  of  his 
body."*'  EuHuka  Bhatta  in.  his.  gloes  on  ihe  text  of  Manu*' 
quoted  above,  aays,.  that  the  wedded  wile  means  the  wedded 


>  A»uUmo  UteraUj  dmnib  in  the  imetiatt  of  tiU  JMr,  I,  «.,  In  k  ngulu 
waiM;  VDApratUmiM  meaim  againfttK»  Aiiir,  L  eL^xxmtnt;  to  the  nffnlu 
ooone.    S«e  Jfoun,  X,  6—39. 

'Hitekdi»n,ClLl,  Sea.Tin;.D«;abIuts:K,  Ch.  IX. 

*  CoUbrooke'a  Digest,  U.  T,  171,  oomnuiitaTy. 

^  Bee  UdnliftUUwa,  lost.,  ToL  II,  pb  *2  ;  ffiuw,  OMuna  Note,  TI ; 
VtbtmUm  D>Tpuu,pp.  14,  IS. 

•  See  NMnln  Dhara  «.  BaUuJ  Gain,  2a  W.  B.,  384,  L  L.  B,,  1  (Mo,,  I,, 
and  the  oaoea  oited  Uieie. 

*Oolebnmke'iI%Mt,Bk.V,  ]M.  '1^166. 
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IiXKDu  IV.  wife  of  equal  clasa,  Yajn&valkya  defines  a  legitimate  scm 
to  be  a  BOQ  procreated  on  the  lawful  wedded  wife,  and  '  the 
lawful  wedded  wife"  (^dkartna  ■patm.i)  is  ez{^ained  in  the 
Mitaksbara'to  mean  a  woman  of  equal  tribe  legally  espooBod, 
tbon^  in  another  place*  in  the  same  conuuentaiy,  a  son  by  & 
wife  of  an  inferior  dass  is  also  considered  legitimate.  The 
Viramitrodaya  takes  this  lattw  view ;  while  according  to 
Cbandeswar  and  the  Parijata,  'a  woman  of  equal  class ' 
-means  a  woman  of  the  twice-born  dasa  for  a  twiee-bom 
man,  and  a  Sudra  woman  for  a  man  c^  the  Sudra  cIbbb.* 
Balambhfttta  explains  '  lawful'  in  Yajuavalkya's  text  to 
imply  exclusion  of  &  woman  of  a  superior  claaa,  who 
cannot  be  l^ally  taken  in  mairiage  ■?  so  that  according  to 
this  authority,  the  o&pring  of  intermarri^^  between  dif- 
ferent caates  would  not  be  illegitimate,  except  where 
Buch  intermarriage  is  illegal  by  reuon  of  the  woman 
belonging  to  a  superior  tribe.  The  son  of  a  twice-bom 
man  by  a  Sudra  woman  has  however  a  very  inferior  right 
to  inherit  the  property  cX  his  fother."  Tlie  ojnni(m  of 
Balunbhatta  Beems  to  be  tiie  one  that  accords  best  with 
reason ;  for  l^ality  of  marriage  and  legitimacy  of  isEme 
ought  always  to  he  connected  as  cause  and  effect. 

In  the  next  place,  marriage  between  persons  of  different 
castes  being  now  prohildted,  it  would  follow  &om  what  has 
been  just  said,  tiiiat  the  issue  of  such  marri^e  must  be 
illegitimate.  Some  writers  maintain  ikaX  though  equality 
of  caste  is  essential  to  a  legal  marriage,  it  is  not  essential 


>  II,  1S6.  *  Ch.  I,  Bm.  XI,  S.  •  lUd,  41. 

'  H«e  Hitakthan,  Ch.  I,  8m.  ZI,    3  note;    Oolebrooke'B  Difv*,  Bk, 
V,  200,  oommentaiy. 

•  MiUkBharA,  Ch.  I,  8«o.  XI.  3  note. 

•  Hitakshftia,  Ch.  I,  8eo.  VTU,  10 ;  D«.raUi»E»,  Ch.  LC,  22^. 
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ta  the  Iflgitimaey  of  the  iasae.*    This,  however,  is  supported  Leotvbk  IT. 
neithw  by   reason  nor  by  authority.     The  definitions  of 
le^tima^  examined  above,  all  require  a  l^al  marriage  as  a 
neceaaary  condition ;  and  where  that  is  wanting,  it  is  hard 
to  see  how  the  issue  con  be  legitimate. 

There  is  one  point  connected  with  the  present  topic  which  - 
ought  not  to  be  passed  over  altogether.  The  heritable  rights 
of  sons  by  women  of  different  tribes  is  treated  of  at  great 
length  in  the  Mitakehara*  and  the  Dayabhaga  ;*  and  aa  both 
these  works  have  been  written  in  the  KaU  or  the  present 
age,  it  mi^t  be  inferred  that  such  sons  are  now  so  &r  legi- 
timate as  to  be  entitled  to  share  the  heritage.  Such  inference, 
however,  would  not  be  well  founded  The  Mitakshoia  is  a 
running  commentary  on  Tajnavalkya ;  and  as  the  Sanhita  of 
that  sage  contains  texts  declaratcny  of  t^e  rights  of  sons  by 
women  of  different  classes,  the  commentator  merely  gives 
his  gloss  upon  them  ;  but  that  does  not  warrant  the  infei> 
ence  in  question.  Touching  the  Dayabhaga,  it  is  true  that 
the  same  explanation  cannot  be  g^ven ;  but  it  should  be  home 
in  mind  that  Uie  Dayabhaga  is  a  speculative  treatise,  and  that 
everything  that  it  contains  was  not  necessarily  the  law  that 
obtained  when  it  was  written.  And  the  remarks  (^  Jagan- 
natii  and  Devananda  Bhatta,*  to  the  effect  that  intennarriage 
between  different  castes  being  prohibited  in  the  Kali  age,  dis- 
cussion on  the  subject  (^  partition  among  sons  of  unequal 
elasaes  would  only  swell  their  works  unneceesarily,  go  a 
great  way  to  negative  the  inference  in  question. 

The  law  is  always  in  &Tor  of  presuming  marriage  and  Preramption  •! 
le^fitmuM^,  and  the  Frivy  Council  have  held'  that  a  marriage 

■  1  StfMig«,  40.  '  Ofa.  I,  Sao.  Vin.  >  Ch.  IX. 

*  OolebraolEe's  DigMt,  Bk.    T,    1T2,  omnuantary ;   Bmriti    OluuidrUck, 
Ch.  X,  T. 
'  rUmMnwi  Ammal  v,  Kulantluu  H«iioliMr,  IT  W.  B.,  6. 
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LwrruBx  IT  <ie/a«fo1)eingefitabHshed,  aod  tiiecbildreii  befng-noogmsed 
by  titeir  father  as  legitimate',  it  vrould  reqimv  the  very 
Bixougeab  evidenoe  to  show  that  ihe  law  draiied  to  these 
children  tiieir  piesumable  kgal  statoB,  on  the  gronitd  (rf' 
ihtai  moUier'a  incapacity  to  cozrtsact  a  marriagei 
BMUrd^s  rigbt  The  position  of  illegitiinate  children  in  Urn  Hindu  law  is 
somewhat  different  &Dm  their  poutKRt  in  tiie  English  law. 
In  the  btter  syBtem,  the  bastard  is  regarded  aa  ^fiUua 
nuHma,  a  bod  of  nobody;  and  for  poiposes  of  inherit- 
ance, he  has  ncr  l^al  relationidiip  with  any  one  in  the 
ascending-  or  tiie  collateral  line,  and  Us  only  relations  are 
his  own  le^Mmate  descendants.'  In  the  Qnda  low  the 
ill^timate  son  of  a  ic^neiate  num  u  always  exduded  from 
infaeritance ;  hot  in  the  case  of  a  Shdra,  the  ill^timate 
son  of  a  particular  description,  namely,  tiie  son  i>om  of  an 
unmarried  female  slave  or  slare's  female  slave,  inherits  his 
fiither's  property.'  This  special  rule  in  the  case  of  Sodra;^ 
which  Sir  T.  Strange*  attributes  to  the  contempt  in  which 
they  are  held  by  the  Sndu  law,  is  deduced  by  the  leading- 
commentators  of  all  the  schools  &om  the  fdlowing  texts : — 
"A  son  b^otten  by  a  man  of  the  servile  class  on  his 
female  slave,  or  on  the  female  slave  of  his  slave,  may  take 
a  share  of  the  heritage  if  permitted :  thus  is  the  law  estab- 
lished.   (Manu,  IX,  X79.) 

"  Even  a  son  begotten  by  a  StuEra  on  a  female  dave  may 
take  a  share  by  his  fisther's  choice."  O^qnavalkya,  11, 133.) 


■  RtDpbea'a  ComiMiitMiei,  Bk.  Ill,  Oh.  Ill,  Gth  od.,  ToL  II,  ail. 

>]UtakBhan,Ch.I,8M.  ZU,  1— S  ;  DbtsUu^  Ch.  IX,  28— SI  ;  Tjm. 
nbanHariiUw,  Oh.  IV,  Ota.  tV,  29^-SS ;  Hwna^ten'a  PnoedeoU  of 
Hinda  Lkw,  p.  IS  note ;  Clhiwtai7>  Ban  Hnidan  Sfn  a;  Sahnb  Pnrla- 
bad  B7U,  4  W.  B.  (P.  a>,  182  ;  1  Hotlajr,  SlOt  pb.  14—17  ;  Oatti  Paitot 
Kkjwin  e.  IMta  Butgun  Hkyadli,  i  Mad.,  904. 

>  I  StnuiK*.  W. 
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it  has  lieea  sometimes  maintamed  that  the  authorities  Lbctobb  IT. 
voold  su[^ii  the  broad  propoBitioD  that  a  Sudra'a  Uleg^ti. 
mate  son  of  eveiy  deacription  , would  inherit  to  his 
bther^  and  a  slight  inaccuracy  which  ogcuib  in  Cole- 
faroolce's  translation  of  the  Dayabhaga  (Chap.  IX,  29) 
&V0T8  such  a  view.  But  Mr.  Justice  Bomesh  Chuuder 
Hitter,  in  his  elaborate  judgment  in  Narain  Dhara  t. 
BaUial  Gain,'  has  clearly  pointed  out  this  eiror,  and  de- 
duced the  correct  rule  given  above,  after  a  fiill  examination 
«f  the  autiiorities  on  the  subject. 

The  meaning  of  the  tenn  female  slave  (daai)  in  the 
above  role,  has  been  the  subject  of  much  contention  in  our 
Courto,  and  the  authorities  are  not  unanimous  on  the  sub- 
ject They  seem,  however,  to  favor  the  view  that  a  "fffmale 
dave"  here  means  not  necessarily  a  alave  bought  or  taken 
Q^ve,  but  includes  a  continuous  concubine,  provided  that 
the  intercourse  is  neither  adulterous  nor  inceetuons.*  The 
ease  of  Baki  v.  Ocvinda  VtUad  Teja*  may  be  referred  to  for 
a  fiill  expcfflition  of  the  meaning  of  the  term  dttrnputra,  and 
of  the  law  relating  to  the  rights  of  an  illegitimate  son. 

The  question  how  tar  one  illegitiioate  branch  can  inherit 
from  another  was  raised  in  the  case  of  Myna  Bai  v. 
Uttaram.  The  facts  of  that  case  were  somewhat  ano- 
malous. An  Englishman  had  two  sons  by  a  Brahman 
married  woman  who  had  deseriied  her  husband  and  lived  in 


■  1  Stnnge,  69 ;  FMidtdys  T«lATer  «.  PdU  TeUvsr,  I  Mad.,  478  ;  but 
ne  Oo  jndgmaat  of  tLa  PriT7  Cotmoil  in  that  obw,  12  W.  B.  (P.  C),  11. 

■  33  W.  B.,  834  :  I.  L.  R,  1  Oalo.,  1. 

1  Hnttiuaiiiy  Jtgmvin  Tettopa  Nniku  «.  TankatMnUim  Tetti*,' 
1  Had.,  293 ;  and  the  uma  CBie  on  appeal  to  the  Priv?  ConnoU,  11  W.  B. 
(P.  0.),  B  ;  Datti  FarU  Najndn  s.  Datti  BaD^ara  Na^iidn,  1  Mad.,  304  ; 
Yeacatwdidla  Chet^  tr.  Parvatliam,  8  Had.,  181. 

•  I.  L.  B.,  1  Bom.,  S7. 
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LstrruRB  IV.  adultery  with  him  ;  imd  upon  the  death  of  one  of  tiieee  sons, 
the  other  claimed  his  estate  as  his  heir.  The  Privy  Council 
held'  that  the  parties  had  "beea  rightly  considered  to  be 
Hindus,  but  remitted  the  case  to  India  for  further  inveeti- 
gatioQ  as  to  collateral  heirship  under  the  peculiar  circum- 
Btaucee  of  the  case.  Thereupon  tite  High  Court  of  Madrsc^ 
held  that  iUegitimate  sons  oould  inherit  the  property  of 
their  mother  and  of  one  tmother. 

HdntenuM  of     That  a  man  should  be  bound  to  maintAJn  his  Icfiitinutte. 

cbildran.  ^' 

children  is  natural  and  obvious ;  and  the  same  texts  tiuit 
enjoin  him  to  su^^rt  hia  wife,  may  be  cited  also  for  the 
present  purpose.* 

It  is  equally  clrar  that  a  man  is  bound  to  maintain  his 
ill^timate  children.  If  illidt  cohabitation  is  sinful,  the 
denying  of  support  to  the  innocent  offiipring  of  such  cohabit- 
ation would  only  af^ravate  the  offence.  Nor  is  autbority 
Tranting  in  support  of  the  bastard's  right  to  maintenance. 
Jimuta  Vabana,*  Nilkantha,*  and  Vijnaneswam,'  more 
or  less,  allow  such  right  in  the  case  of  a  son  by  an  unmarried 
Sudra  woman ;  and  the  Privy  Council  in  the  case  of  Chuo- 
turya  Kv/n  Murdun  8yn  v.  Sahub  Pv/rluhad  Syn^  follow- 
ing the  last-named  commentator,  held  that  an  ill^timate 
son  of  a  twice-born  man  is  entitled  to  maintenance  out  of  his 
other's  estate.  In  the  case  of  Sudras,  the  illegitimate  son 
is  uititled  in  some  cases  to  a  share  of  the  heritage,  as  yea 

'  3  w.  a.  (P.  a).  4.  •  a  Had.,  im. 

*  Hann,  IX,  lOS  i  XI,  B,  10 ;  Odebimke'a  Digert,  Bk.  V,  77 ;  IhU, 
II,  Ch.  IT,  11,  19 :  Me  alM  I  Btnnge,  67 ;  Haonaghten'a  Pnoedenta  of 
,Hinda  Law,  111 ;  Ajjstii  Hnppanar  e.  Niladatohl  Annual,  1  Kad.,  4C 

*  Di^bhaga,  Oh.  IX,  3S. 

■  TyaTabaia  Hajnklia,  Oh,  IV,  See.  IT,  30. 

*  HiUkahan,  Oh.  I,  Beo.  XII,  S. 
M  W.  B.  (P.  0.),  1S2;  aee  aim  Penlud  Bineliv.  Ba 

3  SeL  Eep.  (new  ed.),  176. 
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have  jtut  seen,  and  in  other  caaea  to  maintenance  ;'  nor  is  Leotdxe  IV. 
it  necGssaiy  in  tliie  latter  class  of  cases  that  the  mother  of 
the  ill^timate  child  should  be  a  concubine  possessing  any 
peculiar  status  in  the  family  of  the  father*  The  maiute- 
nuice  of  an  illegitimate  son  has  been  held  to  be  a  charge 
on  the  estate  of  his  &ther.^ 

The  claim  of  an  illegitimate  son  for  maintenance  has 
been  held  not  liable  to  be  defeated  by  the  fact  of  his  being 
the  issue  of  adulterous  intercourse.* 

The  fto-egoiug  rules  apply  to  claims  by  illegitimate  chil- 
dren for  maintenance  out  of  the  estate  of  their  &ther 
after  his  death,  and  are  based  upon  the  general  prindple 
of  the  Hindu  law,  that  persons  excluded  from  inheritance 
by  reason  of  certain  disqualifications  (of  which  Olegitimacy 
may  be  r^arded  as  one)  are  entitled  to  maintenance  out 
of  the  estate  they  are  excluded  from.*  The  reported  deci- 
sions are  all  under  the  law  of  liie  schools  that  follow  the 
Uitakshua ;  bat  there  is  no  reason  to  suppose  tiiat  a 
different  rule  would  be  followed  imder  the  law  of  Bengal. 

Daring  the  &ther's  lifetime,  children,  whether  legitimate 
or  ill^timate,  are  entitled  to  maintenance  &om  him,  only 
BO  long  as  they  are  young  and  unable  to  provide  for  them- 
■elves. 


'  bidanui  ValuiKTpooIy  TftTW  v.  BMunwin;  TU&ver,  12  W.  R, 
(P.O.),  41. 

*  Mnttoawmj  JagaTln  Tett«p»  v.  Venkfttaanbft  Tettia,  2  Had., 
MS;  uid  Uia  jndgmeat  of  tha  PriTy  Ooimail f n  th«  ume  oue  in  II  W,  R 
(P.C.),». 

*  GoonutnTettapa  Nukw  v.  Venkateawua  Tettut,  S  Had.,  40G. 

■  Rahi  V.  OoTind  Talad  Tcja,  L  L.  £.,  1  Bom.,  117  ;  Veiaramntbi 
Ud^BU  v.  BioKUkTelii,  I.  L.  B.,  I  Had.,  SOS. 

*  HitakduM,  Ch.  II,  8eo.  Z,  6  ;  DayabhagA,  Ob.  T,  11,  14— 16  ;  SmriCi 
Caundiika,  Ch.  T,  10—14,30;  Vwanmothi  ndafaa  t.  SiufuaTela,  I.  L,  R., 
llIad.,SM. 


.abyG00»:^Ic 


170  LEGAL  CONSEQUENCES  OF  MARRUaE. 

Lkcturk  it.  Id  addition  to  the  remedy  by  civil  suit,  the  same  sunmuny 
mode  (Act  X  of  1872,  section  636)  is  prescribed  for  duldren, 
whether  legitimate  or  illegitimste,  as  that  for  the  -wife,  to 
enable  them  to  recover  maintenance  from  their  father. 

The  minority  of  the  father  would  be  no  ground  for  &i- 
cusing  him  from  the  necessity  of  jnwiding  support  f(w  his 
child,  whether  legitimate  or  ill^timate;  but  before  any 
order  for  maintenance  can  be  made,  the  law  requires  it  to 
be  proved  that  the  father  has  sufficient  means.' 

Under  what  circumstances  a  father  is  bound  to  maintoin 
his  child,  it  is  not  very  easy  to  define.  By  the  English  law, 
a  father  is  bound  to  mainttun  his  children,  of  whatever  age, 
when  in  want,  and  unable  through  infancy,  disease,  or 
accident,  to  provide  for  themselves."  Our  Code  of  Criminal 
Procedure  enacts  that  children  are  entitled  to  maintenance 
if  unable  to  maintain  themselves ;  and  as  the  grounds  of 
inability  are  not  spe<ufied  in  the  Code,  it  would  follow 
that  inabiUty  fr^mi  any  cause,  such  as  infancy,  disease,  <» 
the  like,  would  entitle  a  child  to  maintenance.  Nor  is  the 
spirit  of  the  Hindu  law  different  from  this,  as  may  be  seen 
from  the  following  text  of  Yajnavalkya  ;• — 

"Ailer  assigning  a  sufficient  support  to  infants,  to  a 
married  daughter  residing  in  the  house  of  her  father,  to 
aged  persons,  pregnant  women,  penwns  afflicted  with  dis- 
ease, Humaftla  yet  Unmarried,  guests  and  servants,  the  hus- 
band and  wife  may  enjoy  the  residue." 

The  High  Court  of  Bengal  has,  however,  held  that, 
under  the  Hindu  law,  a  fiiither  is  not  bound  to  maintain  a 

*  The  Queen  on  the  iufotmalion  of  UTiiim I  tfarain  Ko«r  «.  Bnhui 

IdOl,  *  N.  W.  P.,  123. 
■  SMphen'a  CommentuieB,  Bk.  Ill,  Cfa.  Ill,  ToL  II,  SOa,  6&  ed. 
)  Colebrooke'a  Di|^,  Bk.  T,  77. 
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grown  up  son,  even  if  he  is  laboring  under  a  ienaponry  Lbcfdu  IT, 
disorder.*  At  what  age  a  child  should  be  deemed  grown 
up,  does  not  appear.  Ordinarily  the  claim  for  maintenance 
would  last  till  m^rity  is  attained,  though  long  before 
ibat  time  many  persons  begin  to  earn  their  own  livelihood. 
But  it  shonld  be  remembered  that  children  are  entitled  to 
maintenance  only  when  they  are  in  want  and  unable  to 
maintain  themselves. 

ITndCT  the  Mitakshara  law,  which  recognizes  the  joint 
ownership  of  the  bther  and  the  eon  in  ancasb^  property,* 
the  son,  if  unable  to  enforce  partition  by  reason  of  such 
property  being  in  any  case  impartible,  con  sue  his  &ther  for 
maintenance ;  and  this  right  of  the  son  is  not,  it  seems, 
affected  by  the  fact  of  his  having  attained  nu^urity,  or  of 
his  n((t  being  in  want.*  Where  a  aaa  or  other  member 
of  an  undivided  Hindu  fiunily  is  competent  to  sue  for 
puiition,  a  suit  for  maintenance  will  not  lie.* 

The  &ther  is  the  natural  iruardian  of  his  legitimate  Costodf  ol 
children,  and  ia  entitled  to  the  custody  of  their  prasons  in 
preference  to  all  others  until  they  attain  majority.'  Bat  in 
the  case  of  a  female  child,  the  Other's  right,  aa  you  have  seen, 
ceases  after  har  marriage,  when  she  comes  under  the  guar- 
dianship of  her  husband.  So  long  as  the  &ther,  not  being 
iiimself  a  minor,  is  alive,  the  law  dispenses  with  the  appoint- 
ment of  any  guardian  of  the  persons  of  his  minor  children." 


■  Prflm  CluDd  Pepar*  e.  HooUb  Oliuid  Pepftn,  12  W.  R.,  4Sf. 

*  MitakahsM,  Oh.  I,  Beo.  T. 

*  Htinta«tdiig  BeohuBlug  v.  Ganpataing,  IS  Bom.,  9i. 

*  12  Boo.,  M  note. 

*  Gcdabrooke'a  Divert,  Bk.  T,  162,  4SSt  HMnaghten'R  PriitdplM  of 
[adn  Law,  pp.  103, 104 ;  I  StrenKS,  71;  laths  matter  of  Himmiuth 
Me,  I  HTde,  111. 

*  Act  XL  of  1S5S,  (.  ST. 
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IV.  The  mother's  right  to  tiie  guardianship  and  custody  of 
her  children  is  inferior  only  to  that  of  the  father,  thou^ 
for  ceriain  purposes,  such  as  giving  a  daughter  in  marriage, 
and  Uie  like,  the  Hindu  law  subjects  her,  to  some  extent,  to 
the  control  of  her  husband's  kinsmen.* 

In  some  cases  tiie  mother  may  be  entitled  to  the  custody 
of  the  children  in  preference  to  the  &ther.  The  nurture  ot 
children  is,  by  nature  as  well  as  by  our  law,*  t^e  peculiar 
duty  of  the  mother ;  and  so  where  they  are  of  extremely 
tender  age,  and  the  mother,  in  ocmseqnence  of  the  Other's 
profligacy  or  misconduct,  is  compelled  to  live  apart  &om 
him,  it  is  as  necessary  for  the  children  tliat  they  should  be 
placed  under  their  mother's  care,  as  it  is  jnat  to  the  mother 
that  she  should  not  be  deprived  of  the  solace  of  baviiig 
the  custody  of  her  children. 

A  Hindu  fotiier's  change  of  religion  would  not,  however, 
bar  his  right  to  the  custody  of  his  in&ut  children,  thou^ 
if  they  have  attained  years  of  discrelitHi,  their  wishes  in  the 
matter  would  be  consulted  hy  the  Cktnrt.* 

The  custody  of  ille^timat«  children  in  other  system* 
of  law  belongs  to  the  mother.*  The  rule  is  based  upon 
obvious  grounds  of  necessity  and  convenience,  and  there  is 
no  reason  why  a  different  rule  should  be  followed  in  the 
Hindu  law  in  the  absence  of  any  express  proviiuon  to  the 
conb^ry. 

CSaims  to  the  custody  of  minors  are  to  be  enforced  accc»d- 
ing  to  the  provisions  of  Act  IX  of  1861.    And  a  perscm 

■  1  8tranK«,  72;  CoLebiooke'a  IMgeat,  Bk.  T,  fSS,  oanunsnUr; ;  Bun 
Dlran  Don  o.  Bnin  Battna  Dntt,  10  W.  R,  42G  ;  &  NuMMvajam  PUIbt 
■«.  Annuiunkl  Unmal,  4  Mad.,  38B. 

•  HuiQ,  IX,  27. 

•  Hnchoo  B.  Anoon  Sahoo,  6  W.  B.,  236. 

•  Se«  Stephen's  (kmm.,  Bk.  lU,  Ch.  lU,  ToL  II,  p.  9»,  fitb  ed. 
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who  kidnaps  from  lawful  custody  a  minor  under  fourteen  Lbotubs  IV. 

years  if  a  male,  or  sixteen  years  if  a  female,  is  liable  to  be 

punished  under  section  363  of  tbe  Indian  Penal  Code. 

Though  the  custody  of  children  may  sometimes  belone  to  RiRht  to  cive 

or  uke  ■  ton 

the  mother,  the  rightof  giving  a  son  in  adoption  belongs  exdu-  in  uioptiou. 

Edrely  to  the  &ther ;  and  if  the  mother  sometimes  does  exercise 

this  right,  it  is  only  with  the  permission  of  her  husband.' 

So  also  the  right  of  taking  a  son  in  adoption  in  the  datta&a 

form  can  be  exerdsed  by  a  woman  only  with  the  permission 

of  her  husband,  or,  according  to  the  law  in  some  parts  of 

India,  with  the  permission  of  his  kinsmen  after  his  death.* 

This  Iflinga  us  to  the  consideration  of  the  paternal  P*t«rnii  pome 
authority  under  tbe  Hindu  law.  Much  of  the  power  which  Hinda  Uw. 
in  advanced  and  well-oi^anized  society  is  placed  in  the  hands 
of  the  State,  was,  in  feebly-organized  primitive  society,  exei^ 
cised  by  the  head  of  each  family  within  hia  own  domestic 
drde  ;  and  accordingly,  in  ancient  law,  the  authority  of  the 
&ther  waa  almost  unbounded.  In  the  Roman  law  it  is 
called  the  patria  potestae,  and  originally  included  tbe  power 
of  life  and  death.^  The  Hindu  law,  as  &r  as  tradition 
tells  us  was  never  so  inhuman  as  that,  though  traces  of  the 
existence  of  an  unlimited  power  in  other  respects  are  still 
evident  Thus  Vasistha,  after  premisiiig  that  the  son  owes 
his  existence  to  his  parents,  observes :  "  Both  parents  have 
power,  for  just  ressons,  to  give,  to  sell,  or  to  desert  him ;  but 
let  00  man  give  or  accept  an  only  son,  since  he  must  remain 
to  raise  up  a  progeny  for  the  obsequies  of  ancestors."*     But 

■  Ibnn,  IX,  18S  ;  Did1»fat  Himansm  I,  15  ;  Dattaka  CIuadrikB,  I,  31, 
'  The  CoUeotor  of  Hmdnni  e.  Hnttn  RBinalitiga  Sktthnpath;,  10  W.  B. 
(P.  C),  17. 

*  InatftotM  of  Jnstiniui,  lib.  I,  TilL  IZ,  and  ooto  by  Sandui;  Uftine'a 
Andant  Iaw,  p.  1S8. 

*  ODlelwMkA't  DlgMt,  Bk.  T,  ITS. 
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Lkciurb  IV.  yoa  will  observe  from  this  very  text,  that  ancestor-worahip 
and  the  spiritual  necessity  of  having  a  son,  helped  to  laiae 
the  position  of  the  son  in  ihe  Hindu  law.  Other  eagss 
also  have  prohibited  ^e  sale  or  gift  of  a  son.' 

A.  text  of  Manu*  says  that  the  son  ia  one  of  the  three 
persons  declared  by  law  to  have  in  general  no  wealth  exclu- 
sively their  own.  But  Uie  effect  of  this  rule  has  been  mora 
than  counteracted  by  a  text  of  equal  authority,^  which 
declares  the  ownership  of  the  &ther  and  Uie  son  to  be  equal 
in  anceetral  property.  This  text  of  Y^naval^a,  which  haa 
been  elaborately  developed  in  the  Mitaksbara,*  has  for  a 
long  time  been  the  prevailing  rule  of  Hindu  law.  This 
doctrine  of  equal  ownership  of  the  father  and  the  son, 
which  creates  restraint  on  alienation,  may  not  be  a  very  con- 
venient one  in  advanced  society ;  but  it  has  served  to  sofleo 
Hhe  rigor  <tf  paternal  autiiority  under  the  Hindu  law,  and  it 
is  owing  to  this  perhaps  as  much  as  to  the  goodness  of  Hindu 
fiithers,  that  paternal  power  under  that  law  has  not  that 
stem  character  which  it  wears  in  other  archaic  systems. 
Practically,  therefore,  tiie  father's  power  in  our  law  is 
similar  to  that  under  any  advanced  modem  system: 
indeed  it  is  not  so  great  with  us  as  it  is  under  the  Code 
Napoleoa' 

The  Hindu  father's  power  over  his  son  may  be  shortly 
summed  up  thus :  He  can  inflict  moderate  correction  with 
a  rope  or  a  shoot  of  a  cane,''  as  long  as  the  son  is  under 
sixteen  years ;  after  that  age  the  son  is  to  be  treated  as  a 
friend.  He  can  have  the  son  in  his  custody  as  long  as  the 
aim  is  a  minor.    He  has  the  right  to  dispose  of  his  child 

■  Ooiamok»'a  JUg^t,  Bk.  n.  Oh  IT,  7, 16.  ■  Till,  416. 

■  T^UTitlk7%  n,  131.  *  Ch.  I,  Sea  T. 

•  8m  utB.  STl— 38T.  ■  Mum,  Till,  SM. 
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in  marriage   dnting  minority.'     He  ifi  alao  entitled  to  a  Lmoiwx  IT. 
share  in  the  s<mi'b  acqnisitJoiis*    But  a  great  deal  of  the 
Hindn  &ther'B  actual  authority  is  baaed  upon  moral  injnnc- 
tioDB ;  and  nowhere  has  filial  duly  been  more  strieUy  enjoined 
than  in  tiie  Institutes  of  Manu.* 

I  need  hardly  add  that  the  exercise  of  paternal  authority 
is  not  merely  allowable  as  a  sort  of  compensation  to  the 
JatJier  for  his  trouble  and  anxiety  in  bringing  up  his 
children,  but  is  absolutely  necessaiy  to  protect  ttie  interests 
of  ih.eae  last,  against  the  errors  and  indiscretion  of  in&n(^. 
Unlike  other  rights,  these  rights  of  the  father  inure  not  so 
much  for  the  benefit  of  the  person  poaseesing  them,  as  for 
the  good  of  the  person  over  whom  they  are  exercised. 

In  the  Hindu  law,  the  son  is  as  much  bound  to  maintain  UiinuunM 

ol  pueow. 
hia  aged  parents,  as  the  father  is,  to  support  his  in&nt 

children,* 

If  the  latter  duty  is  neceaaary  to  be  enforced  for  tiie 
preservation  of  oar  race,  the  former  is  equally  neceasoiy  to 
be  enforced  for  its  happiness.  The  comprehensive  chantcter 
of  the  Hindu  law  of  maintenance,  which  extends  its  pro- 
tection not  merely  to  the  wife,  the  children,  and  the  parents, 
hot  also  to  a  number  of  other  relations,  has  been  sometimes 
cried  down  as  inevitably  tending  to  foster  habits  of  indo- 
leaee  and  dependence.  But  competent  judges  have  justly 
commended  itj  and  apart  from  sentimental  considerations, 
it  should  be  borne  in  mind  that  it  is  this  law  and  the  mora- 
lity by  which  it  is  supported,  that  have  saved  our  Govern- 
ment Hie  trouble  of  enforcing  that  complicated  system  of 
poor  laws,  which  is  a  social  necessity  in  other  countries. 

'  Hatmag^htMi's  Preoedenis  of  Hindu  Lftw,  HH. 
'  Dajabhag:^,  Ch.  II,  66.  '  II,  22T— 235. 

'  Colebrooke'g  Digest,  Bt.  V,  77  ;  HacDBKhten's  Pteoedenta  of  Hindu 
Li*.  113— 116. 
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IiBCTUBB  IT.      I  pass  over  that  chapter  of  our  law  which  toeats  of  the 

Raiei  for        rules  relating  to  the  conduct  of  women  whose  husbaudB  are 

hiubands  ara    awaj,  AS  tiiejT  are   mostly   in   the  nature  of  mere   monl 

injunctions.    It  will    be    sufficient   here  to  say  that  the 

husband  is  required  to  provide  support  for  the  wife.,  and  the 

wife  is  required  to  reside  with  his  or  her  own  relations.' 

Notwithstooding  the  strict  rules  about  chastity  and  the 
strong  condemnaCion  of  uuchastity  even  in  thought,  the 
spiritiial  necessity  for  a  son  has  introduced  into  the  Hindu 
law  the  anomalous  provision  of  the  appointment  of  a  wife 
to  raise  up  o&pring  in  the  event  of  the  husband's  incapa- 
city 'or  deati).*  This  provision  is  not  peculiar  to  tlie  Hindu 
law,  but  is  to  be  found  in  other  ancient  codes,  such  as  the 
Jewish.*  The  son  thus  produced  is  called  the  ksketixtja  sm, 
or  the  son  of  the  wife,  and  is  one  of  the  twelve  kinds  of 
sons  enumerated  by  the  sages ;  and  in  ancient  times  he  was 
entatled  to  a  share  of  the  heritage.*  The  practice  was  strictly 
guarded  by  rules,  and  was  never  allowed  to  be  made  a 
source  of  sensual  gratification ;  and  in  Mann's  time,  tiiou^ 
permitted,  it  was  greatly  discountenanced.'  In  tiie  present 
age  it  is  altc^ther  forbidden,^  and  it  exists  in  certun 
places,  such  as  Orissa,  only  as  a  local  custom.* 

■  Colebrooka'B  DiKeat,  Bk.  IT,  Gli.  II,  Sec  XL 

'  ColBbniolw'i  DiffBrt,  Bk.  IV,  C!h.  IV,  Beo.  I ;  Bk.  T,  Ch.  IV,  Seo.  IT. 
>  Deuteronomy,  XXT,  6— la  *  Muin,  DC,  1G8— ISO,  lU,  I6S,  ISft 

*  MulD,  IX,  SS—ee  ;  V,  lee— leC    *  Qenanl  Note  to  Hann. 
I  Uacmaftiteii'*  Priooiple*  of  Hf&dn  Law,  p.   102   (3rd  ed.) ;  note  to 
Uiununniftnt  Sntputtee  v.  Indnnand  Jlia,  3  B«L  Bep.,  231  (new  ed.) 
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DISSOLUTION  OF  MAHRUQE— WIDOWHOOD, 

Dntion  of   the  conjugal  reUlion— Divnrcc — Its  different  tornu— lu  effrcii 

Dirorce  wh«n  allonabte — GroDnda  ol  divoroe  in  different  (f  itemj  at  liw 

Divorce  in  the  ordinuy  mum  unkaowa  to  tb«  HItidu  Uw— DirorcQ  allowed 
by  cnatom  in  aone  oaaei— Groundi  o(  •ach  diTorce— Ditlinetion  between 
diTotee  and  dinolatioa  of  nuniage  Id  Hindu  law—aKd  between  dM«rtioa  and 
•aperaouion  — Jndioial  aeparitioo  —  Ground*  whicli  juttiij  inpetMaiion — 
Grounds  which  jnatify  deaertion  of  b  wile— Graunda  which  jugtif;  deiertion 
of  the  husband-- Change  ol  religion  a  groand  for  deseriion  — Act  XXI  ai 
1S6G— Poailion  of  the  wife  who'deKrti,  or  ia  diHrled  bj,  her  husband— Poat- 
tion  of  the  woman  whose  marriage  ia  void  ab  Mifio — Widowhood — Dutiea  ol 

the  widow — Sali — Origin  of  tjie  pracliea— Supposed  Vaidik  authority  for  it 

Dalies  ol  a  widow  aurviviDg  her  fausband— Riglita  of  the  widow— Hainte- 
MBce — Amount  ol  maintenance — Widow's  msiotenance  how  far  a  charge  on 

honae— Widow  how  tar  entitled  to  msiotenance  from  relations  other  than  her 
husband's  heirs — ^Right  to  maintenance  not  asleable — Uaintetiancfl  faifeit«l 
lor  OMitiaslityT— Soils  (or  maintenance — Widow  entitled  to  reside  in  tlia  family 
■iwel Ling-house — Stie  ia  entitled  to  a  shve  on  partition — Widow  entitled  tA 
inherit  in  certain  esses— But  she  takes  a  qualified  estate — Succession  of 
■erovl  widows— Pel  patoal  widowhood— Act  XT  of  IKbe. 

Hatinq  considered  between  what  parties  and  in  what 

modes  moniage  may  be  contracted,  and  what  rights  and 

daties  arise  out  of  it,  I  oome  now  to  consider  how,  if  at  all, 

ibt  c(Hitract  may  be  dissolved.     I  may  here  premise  a  few 

general,  observations  before  entering  into  the  details  of  the 

Hindu  law  on  the  subject. 

Ezceotine  the  Mahomedan  law,  which  sanctions  tempo-  Dnruion  of 
■^      **  '  -^      the  conjugal 

mry    marriages,   no    other    polished   system   of   law  per-  wiaUon. 

mits  parties  to  settle  for  thftmselves  tJie  duration  of  their 

conjugal  relation.     The  duration  is  6xed  for  them  by  law, 

and  is  in  most  civilized  coimtries  the  period  of  their  joint 

lives.     Our  system  goes  further,  and   maintains  that,  as 

regards  the  woman,  even  fJie  death  of  her  husband  does  not 

dissolve  the  marriage-tie.    Such  being  the  i^irit  of  our  law. 
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Lbcturb  V.  a  contract  between  the  yorties  to  a  marriage  to  the  effect 
that  their  marriage  would  become  dissolved  on  the  happen- 
ing of  any  q)ecified  contingency,  has  been  declared  to  be 
void,  as  being  opposed  to  the  policy  of  that  law.' 

The  reasons  for  nuLleing  mamBge  a  life-long  union  are 
obvious.  Man  may  contract  a  temporary  marriage  for  the 
gratification  of  a  transient  p.<iBBion ;  but  to  the  woman  the 
pleasures  of  matrimony  are  soon  followed  by  Hie  cares  of 
maternity ;  and  if  she  is  not  able  to  reckon  wit^  certiunty 
upon  tiie  help  and  co-operation  of  her  husband,  her  con- 
dition, aa  well  as  that  of  her  infant  child,  would  be  really 
miserable.  This  co-operation,  which  the  proper  care  and 
nurture  of  a  single  child  would  necessitate  for  a  number 
of  years,  would  have  to  be  prolonged  indeSnitoly  by  the 
births  of  Recessive  children,  till  at  last  neiiiier  party  would 
have  much  inducement  to  separate  from  the  other.  Thus 
ordinary  foresight  would  show  that  marriage  for  life  is  the 
best  form  of  nuuTi^;e.  But  as  the  best  interests  of  society 
are  here  involved,  lest  that  foresight  be  ever  blinded  by  the 
impulse  of  passion,  ihe  law  interposes  in  most  countries, 
and  declares  marriage  to  be  a  union  for  life. 
niTorce— li>  But  though  this  may  be  a  very  wholesome  rule  in  general, 
1  «r«a(  onni.  gj^p^jQ^j  cases  may  arise  in  which  the  continuance  of  the 
miion  would  be  a  source  of  lasting  misery  to  either  or  both 
of  the  parties.  To  meet  these  contingencies,  divorce  in 
some  form  or  other  is  prescribed  by  most  systems  of  law- 
The  different  forms  of  divorce  may  be  classed  under  either 
of  two  heads, — first,  dissolution  of  marriage ;  and  second, 
separation  of  the  husband  and  wife  in  bed  and  board,  their 
marriage-tie  still  subsisting.    The  former  is  resorted  to  when 

■  Seetanin  «,  UaMunnt  Ab«etee  Heemaee,  iO  W.  B.,  49. 
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owing  to  some  circumatance  aSecting  the  validity  of  the  mar-  Lbctuu  V. 

riAge,  or  owing  to  disagreement  of  a  lasting  nature  between 

ihe  parties,  it  is  thought  improper  that  they  should  continue 

as  husband  and  wife ;  while  the  latter  ia  the  remedy  in  cases 

in  which,  owing  to  some  present  cause  of  disagreement,  such 

as  ill-treatment  or  the  like,  it  becomes  necessary  that  the 

parties  should  live  separate,  though  there  may  be  hope  of 

future  reconciliation  between  them.    The  former  mode  has 

been  called   divorce  d  vinculo  Toatrimonii,   or  divorce 


simply,  or  dissolution  of  marriage ;  and  the  latter  has  been 
styled  divorce  d  Tnenaa  et  thoro,  or  judicial  separation. 

In  the  former  case,  the  effect  of  divorce  is  to  dissolve  the  lu  tB^Oa. 
marriage-tie  completely,  and  to  leave  tiie  parties  &ee  to 
marry  again ;  and  when  the  ground  of  the  divorce  is  the 
invalidity  of  the  marrif^,  its  effect  is  to  declare  the  mar- 
riage void  ah  initio,  and,  except  for  some  purposes  in  certain 
eases,  to  bastardize  the  issue  of  such  marriage.  In  the 
latter  case,  the  effect  is  to  permit  the  husband  and  the  wife 
to  live  sepuately,  and  to  prevent  either  party  from  enforc- 
ing restitution  of  conjugal  rights  against  the  other ;  though, 
if  they  both  agree,  there  would  be  no  bar  to  their  living 
together  again  as  man  and  wife. 

The  grounds  upon  which  a   marriage  may  be   declared  Dintea  wbu 
void  ob  initio,  depend  upon  the  rules  relating  to  the  quaH-. 
ficatione  of  parties  to  marrit^e,  and  the  formalities  required 
for  conbwsting  it,  in  each  particular  system. 

The  determination  of  the  proper  grounds  for  allowing 
dissolution  of  marriage  not  void  ab  i/nitio,  ia  one  of  the  most 
difficult  problems  for  the  legislator.  If,  on  the  one  hand,  to 
deny  divorce  univeTBally  would  involve  a  grievous  wrong  to 
individuals  in  some  cases,  on  the  other  hand,  to  allow  it  freely 
would  be  equally  grievous  in  its  consequences  to  society ; 
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Eecicbb  V.  for  it  needs  hardly  to  be  pointed  oat  that  it  is  uptm  the  indis* 
solubility  of  marriage  that  the  integrity  of  the  family,  the 
proper  rearing  of  the  next  generation,  and  the  cultivation  of 
domestic  virtues  depend.  The  grounds  which  are  usually 
insisted  upon  as  justifying  divorce,  may  be  classified  under 
two  heads, — namely,  consent  of  both  parties,  and  misconduct 
ofeitherorof  both.  At  first  sight,  the  former  ground  seems  to 
be  80  natural  and  so  little  open  to  objection,  that  one  is  apt 
to  wonder  why  it  has  not  been  universally  adopted,  and  why, 
on  the  contrary,  collusion  between  the  parties  should  form  s 
ground  for  rejecting  an  application  for  divorce.'  The  pro- 
priety of  allowing  divorce  upon  ccmsent  of  both  parties  has 
been  discussed  at  some  length  by  Jeremy  Bentham  in  his 
Prindples  of  the  Civil  Code,*  and  his  (pinion  is  decidedly  in 
its  favor.  It  would  caary  me  much  beyond  the  scope  of  the 
present  lecture  to  examine  the  question  in  detaiL  Qenerally 
speaking,  one  reason  why  this  ground  of  divorce,  which  is 
apparently  so  unobjectionable,  is  rejected  in  most  systems,  is, 
because  it  is  thought  that  the  disagreement  and  the  conse- 
quent separation  which  we  may  bring  about  by  our  own 
choice,  may  as  well  be  prevented  by  some  care  and  self-sacri- 
fice on  our  part,  if  we  know  that  there  is  no  choice  in  the 
matter.  Another  reason  is,  that  it  is  apprehended,. tliat 
marriage  will  be  thoughtlessly  contracted  if  it  can  be 
dissolved  by  mutual  consent.  The  admissibility  of  the 
grounds  of  the  latter  class  rests  upon  a  very  difierent  eos- 
sideration.  When  the  conduct  of  either  of  the  parties  has 
been  such  that  it  would  be  cruel  to  the  other  to  allow  the 
matrimonial  relation  to  subsist  between  them,  divorce  is 
tiie  only  remedy  for  the  wrong.    But  it  ought  to  be  granted 

'  See  for  insUiuw  Act  IT  of  1869,  a.  13,  *  Ch.  V,  See  IL 
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only  at  the  instance  of  the  wronged  party,  and  the  mia-  Lsotobx  V, 
conduct  for  which  it  should  be  granted,  ought  to  be  such 
that  no  one  would  be  likely  to  permit  it  to  be  imputed  to 
him  merely  for  the  purpose  of  obtaining  divorce.  It  is  upon 
grounds  of  the  latter  class, — that  is,  misconduct  of  the 
parties, — that  divorce  is  allowed  in  most  civilized  countries. 

The  Roman  law  allowed  divorce  by  the  mutual  consent  Omumia  oi 
of  parties,  or  at  the  choice  of  either  of  them  if  the  otiier  different 
was  guilty  of  conjugal  infidelity.'  The  lUCahomedan  law 
goes  further,  and  permits  divorce,  not  only  by  tiie  consent  o£ 
both  parties,  but  also  at  the  mere  will  and  pleasure  of  the 
hnabaud.*  The  Code  Napoleon  allows  divorce  hy  matoal 
consent  in  a  certain  limited  class  of  cases  under  very 
sbiingent  restrictiona  It  also  authorizes  divorce  on  the 
ground  of  adultery  by  the  wife,  or  by  the  husband  if  he  keeps 
his  concubine  in  the  common  dwelling-house ;  or  of  ill-treat- 
ment; or  of  condemnation  of  either  party  to  an  infamous 
punishment.*  By  the  law  of  Scotiand,  either  spouse  can 
divorce  the  other  on  the  ground  of  adultery  or  wilful  deser- 
tion.* By  the  English  law  and  the  Indian  Divorce  Act  (IV 
of  1869)  for  Christians,  divorce  can  be  obtained  by  the  hus- 
band on  the  ground  of  adultety  by  the  wife ;  and  by  the 
wife  on  the  ground  of  adultery  by  the  husband,  coupled 
with  certain  aggravating  circumstances,  such  as  incest,  cruel- 
ty, or  the  like."  The  Indian  Act  also  allows  the  wife  to 
obtain  a  divorce  on  the  ground  of  her  husband's  chiuige  of  ' 
religion  and  subsequent  marriage  with  another  woman. 

*  San^ra'a  JtiHtini&D,  Lib.  I,  Tit.  X,  13,  note. 

*  HedsTa,  Gndj'a  edition,  pp.  72, 112. 
■  Aita.  229— S33. 

*  Haokensie'H  Boman  Law,  lib  ed.,  p.  12S. 

*  Btaphen'B Cammentariea,   ToL   11,  pp.   291—294,  6th ed.;  Act  IV  of 
ISes,  1.  10. 
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hxcrxjat  V.  You  will  observe  Uiat,  while  conjugal  infidelity  in  the 
wife  is  always  a  ground  of  divorce  in  all  these  syBtemB,  the 
same  offence  in  the  husband  would  not,  according  to  some 
of  them,  authorize  divorce,  unless  it  be  coupled  with  some 
a^ravating  circumstance.  Morally  the  offence  is  the  same 
by  whichever  party  it  is  committed ;  but  from  a  social  point 
of  view,  the  consequences  of  infidelity  in  the  wife  are  &r 
more  seriously  embarrassing  to  the  matrimonial  union  thui 
those  of  infidelity  in  the  husband ;  and  this  seems  to  be 
the  only  ground  of  justification  for  this  unequal  legislation. 

DiToroe  in  tba     The  provisions  of  the  Hindu  law  on  this  important  sub- 

Drdinu;wiise    .  .  . 

DnkaowD  M     ject  are  not  alt(^ther  satisfactory.     By  that  law,  marriage 
ih^  Hindu  Iaw. 

is  regarded  as  a  sacrament  and  an  indissoluhle  union ;  and 

accordingly  Manu  declares,' — "  Neither  by  sale  nor  desertion, 
can  a  wife  be  released  from  her  husband ; "  and  in  another 
place  he  says, — " '  Let  mutual  fidelity  continue  till  death ; ' 
this  in  few  words  may  be  considered  as  the  supreme  law 
between  husband  and  wifa"  *  So  iar  our  law  deals  equally 
with  both  parties.  But  it  goes  further.  While,  as  you  have 
seen,  it  allows  a  man  to  have  a  plurality  of  wives,  it  forbids 
the  second  marriage  of  a  woman  even  after  the  death  of  her 
first  husband.  It  is  true  that  some  authorities  permit  a 
woman  to  take  a  second  husband  under  certain  circum- 
stances. Thus  Farasara  in  bis  celebrated  text  declares, — "  If 
the  husband  be  missing,  or  dead,  or  retired  from  the  world, 
or  impotent,  or  degraded,  in  these  five  calamities  a  woman 
may  take  another  husband."*  And  Narada^and  Devala* 
lay  down  rules  to  the  same  effect.    But  these  rules,  ei&er 


■  Cb.  IT,  qootad  in  Tidjuo^is'i  Uarrbve  of  Hindv  Widows,  p.  T. 

■  XIT,  97  -101.  '  Colebrooke'i  Divert,  Bk.  IV,  IBl— 163. 
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like  the  practice  of  raiEung  up  issue  by  a  kinsman  on  an  Leotuu  T. 
appointed  wife,  relate  to  a  primitive  stage  of  Hindu  society 
in  which  rapid  multiplication  of  the  race  waa  deemed  an 
important  object,  or  they  merely  show  the  existence  of  some 
difference  of  opinion  among  the  Hindu  sages  on  a  point  on 
which  absolute  unanimity  of  opinion  can  hardly  be  expected. 
The  prevailing  sentiment  of  Hindu  society  has  for  a  long  time 
been  repugnant  to  the  second  marriage  of  a  woman.  Monu 
says,  "  The  holy  nuptial  texts  are  appUed  solely  to  virgins,' 
and  nowhere  on  earth  to  girls  who  have  lost  their  virginity  ; 
since  those  women  are  in  general  excluded  from  legal  cere- 
monies." '  And  in  another  place  he  declares,  "  Nor  is  a  ^ 
second  husband  allowed  in  any  part  of  this  code  to  a 
virtuous  woman." '  Indeed  a  twice-married  woman 
(pumarbhu)  and  a  disloyal  wife  (avxiirmi)  are  considered 
as  belonging  to  classes  liot  very  far  removed  from  one 
another.     Thus  Narada  says  :* 

"  Others  are  women  who  had  a  different  husband  before 
(parapurvd) ;  they  are  declared  to  be  of  seven  kinds,  in 
order  as  enumerated:  among  these,  the  twice  married 
woman  is  of  three  descriptions,  and  the  disloyal  wife  of  four 
sorts." 

Their  husbands  ore,  according  to  Manu,  'to  he  avoided 
with  great  care  ;'*  their  children,  says  Harita,  'should  not  be 
admitted  to  social  meetings ; "  neither  they,  nor  their  daugh- 
ters, ore  to  be  taken  in  marriage  ;^  and  their  sons,  called  the 
pawnaTbhava,  though  formerly  allowed  to  inherit  in  default 
of  legitimate  sons,  aa  coming  under  one    of  the   twelve 

*  The  word  in  tb«  origin&l  ia  Kanya,  which  hM  been  ezpl^ned  U> 
UMan  '  ft  girl  not  deflowered,  nor  giTen  in  niarri^e.'  See  Colebrooke'i 
IHgeat,Bk.  IT,  168,  commentu^. 

■  Vm,  226.  ,^V,  16a.   I        '  XII,  46-M.  '  lU,  18S. 

•  ColebiDoke'a  IHgesCTBt.  IV,  182.  <  Ibid,  166. 
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LKOTtTSK  V.  descriptions  of  sons,*  are  in  tlie  present  lage  declared  unfit 
to  have  any  ihare  of  the  heritt^:' 

Thus,  while  the  practice  of  polygamy  renders  diaaolntion 
of  nuuriage  unnecessary  for  the  husband,  the  prohibiticni 
of  the  second  marriage  of  a  woman  rendeiB  divorce  usdess 
-for  the  wife.  Aecordingly,  as  a  rule,  divorce  in  the  ordi- 
Tioiy  sense  of  the  word  has  beui  unknown  in  Hindu 
Bodety. 

Sir  T.  Struige  «ay8,'  that  the  right  of  divorce  in  the  Hin- 

:du  law  is  marital   only ;  but  this  is  not  correct.     If  by 

^vorce  is  meant  dissolution  of  marriage,  it  is  not  obtainable 

-even  by   the   husband,  for,  according  to  Manu   (IX,  46), 

«  wife  can  never  be  released  from  her  husband ;  and  if  hj 

ihe  right  of  divorce  is  meant  the  right  of  either  spouse  to 

desert  or  to  live  separate  from  the  other,  such  right,  as  yon 

will  presently  see,  belongs,  unddr  certun  circumstances,  t« 

the  wife  as  well  as  to  the  husband. 

Dirorce  allow-     But    thomrh  not    allowed  hv  the  general  Hindu  law, 

edbyeuMoiD        _  ^  ... 

in  toDic  CUC&   divorce  and  remarriage  of.a  divorced  wife  are  in  some  cases 

ipermitted  by  cnstom.*  Such  custom,  however,  prevails  only 
among  the  inferior  classes,  especially  in  die  Bombay  Presi- 
dency ;*  and  disputes  concerning  this  subject  are  genemlly 
-settled  l^  ptMuJiayds  or  caste  assemblies.  But  it  has  been 
held  that  the  Courts  are  not  bound  to  recognize  the  author- 
ity of  the  caste  to  declare  a  marriage  void,  or  to  ^ve 
^permiasion  to  &  woman  to  remarry ." 


'■MMin,  IX,  168— 160. 

■  Oen«na  Note  to  Hsnn,  VI,  B ;  DaMaka  WiTT..n.»  I,  S4  ;  im  abo 
Hofami  Sing  «.  ChamoD  Rftf,  1  SeL  Kep.,  37 ;  VenoatMhella  OhettT  c. 
'  PaiTktham,  8  Had.,  14S,  *  1  Strang  63. 

•  See  Endomee  Doteee  v.  Joteeram  Eollta,  L  L  B.,  9  Oak.,  306. 

*  1  StHuge,  62. 

<  Bes<  V.  SambltD  Baghn,  I.  L.  B.,  1  Dchd.,  3;>3. 
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The  grotmd  apon  which  siudi  £voroe  ia  most  noamonly  Lkotubs  V. 

granted,  is  the  mutual  etnaeui  of  the  husband  and  tlie  wi&, 

*  '  QiDonda  of 

the  former  gruitiug  the  latter  a  cAar  cAitti,  or  letter  <^  re-  ■ueb  dwoMi> 

leaae.t  Other  giounds  are  mentumedby  Ste^B*  as  jofltifying- 
divorce  among  th^  inferior  castes  in  Bombay',  and  these- 
grounds  are,  impotence  of  the  husband,  continual  quarrel, 
habitual  ill-treatment,  and  any  irregularity  rendering  the- 
marriage  ab  initio  null  and  void  Our  CburtB-  have  accord- 
ingly held  that  with  some  castes  divorce  is  allowable  in.  cas» 
of  ill-breataneut.'' 

But  the  psevuling  practice  has  been  not  to  recognize  the- 
vahdity  of  any  divorce  obtained  without  the  consent  of  the- 
Kuaband.*  In  Beff^  v.  Kitraan  Oqja,^'  w^ich  ia  the  leading* 
case  on  the  point,  the  p^oner  Karsan  Goja  had  married 
and  ecjmbited  with  one  l^pa,  a  mmried  woman,  who- 
had  repu£ated  her  former  husband  without  his  eonaent^ 
Theieapon  Karsan  was  tried  for  adultly,  and  Rups  for  mar- 
tying  again  in  her  hnsbmd'B  lifetime,. and Uieirdefeoce  was,, 
that  by  the  custom  of  their  caste,  a  woman  mighi^  without- 
the  consent  of  her  husband,  leave  him  and  contract  a  valid 
Biamage,  called  tmtra,  with  another  man.  They  were  botb 
convicted,  and  the  High  Court  c^  Bombay^  in  upholding  the- 
Gonvietions,  observed :  ""  We  are  of  opinion  that  sueh  a  caste- 
custom  as  that  set  up,  eves  if  it  be  proved  to  e^st,  is- 
invalit^  as  being  entirdy  opposed  to  the  spirit  of  tiie  Hindu 
law^aod  we  hold  that  a  marriage  eik«red  into  is  accord- 


'  8»eel»,  pi  169.  «JW<f,ppil68il89, 

*  See  Kaaaeram  Eripanuir  v.  TTrnturani   Haiee  Chaud,  1   Bbrr.,   387;. 

Knee  DtioiAliib  v.  Rutiaa  Base,  Ibid,  41U,  oited  in  1  Moilej'B  Digest.  3HR,. 

pli.  14,  iia 
*SseD7vBiikDoalDbhii.  BaMnmba,  3  Uorley'H  Di^eat,  181,  pi.  1  ;  1  W,. 

U&.,9i.  •'SBoBslLT. 
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IisCTDBB  V.  ance  witii  such  a  custom  b  void."     The  same  principle  lias 

been  followed  in  several  Bubsequent  cases.' 

DUtinction  b»-     Though  the  Hindu  law  does  not  allow  divorce,  it  is  not 

and  dissoiDtion  go  Unreasonable  as  to  compel  married  parties  to  live  to- 
ol marniiqe  m  -^  '^ 
Hindu  l»w,    ./^ther  as  man  and  wife  under  all  possible  circumstancefl. 

In  certain  cases,  as  you  have  seen  already,  either  Bpouse 
is  permitted  to  resist  the  claim  of  the  other  for  restitution  of 
conjugal  rights.  This  separation,  called  in  Hinilu  law  deser- 
tion (tyag),  diff««  from  divorce  as  ordinarily  understood,  in 
this, — that  however  grave  or  permanent  the  cause  of  the 
desertion,  and  however  solemnly  and  irrevocably  it  may 
take  place,  it  can  never  have  the  effect  of  dissolving  tin 
marriage  tie  completely,  so  long  as  both  parties  remain 
Hindus.* 

f  Supersession  of  one  wife  l^  another,  which  is  not  un- 
frequently  a  motive  for  divorce  in  monogamic  sodetiee, 
differs  from  desertion  under  the  Hindu  law  in  this, — ttiat 
the  superseded  wife  does  not  lose  her  claim  for  restitn- 
tion  of  conjugal  rights,  nor  indeed  any  of  her  rigfate  ag 
wife. 

Yajnavalkya  declares  :  "  But  a  superseded  wife  must  be 
maintained,  else  a  great  ofTence  is  committed."*  And  Vij- 
naneswar  commenting  on  this  t«xt  observes:  "  Though  super- 
seded by  another  wife,  she  must  be  treated  with  courtesy, 
uid  receive  gifta  and  respect  as  before,  &&"* 

Where  a  wife  is  deserted  for  any  cause  not  affectii^ 
her  caate,  or  the  validity  of  her  marriage,  and  the  deser- 
tion is  in  c(msequence  not  irrevocable  in  its  nature,  such 


'  EHiemkor  >.  Uinia  Shuikki,  10  Bom..  .tSI ;  Rahi  e.  Oovhid,  I.  L.  B. 
Bom,  116;  Narafan  Bhuthf  b.  Laving  Bhmrthi.  I.  L.  B.,  2  B<nk,  IW. 
■  SeeHanQ.  IX.  46.  ■  1.74. 

*  Mltkkaliua  Aoharadb7v*i  1«^  B  (Samkrit). 
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desertion  resembles  wh&t  is  called  judicial  separation  in  Lictdbi  T. 
other  systems. 

Polygamy  being  generally  permitted,  any  enquiry  into  Or™n^ 
the  grounds  which  justify   supersession,   would  be  mere  •"!«"«»""* 
matter    of   curiosil^.     Mauii  has    the  following  rules   on 
the  subject : 

"A  wife  who  drinks  any  spirituous  liquors,  who  acts 
immorally,  who  shows  hatred  to  her  lord,  who  is  vncurabii/ 
diseased,  who  is  mischievous,  who  wastes  his  property, 
may  at  all  times  be  superseded  by  another  wife. 

"  A  barren  wife  may  be  superseded  by  another  in  the 
eighth  year ;  she  whose  children  are  all  dead,  in  the  tenth ; 
she  who  brings  forth  only  daughters,  in  the  eleventh; 
she,  who  speaks  unkindly,  without  delay. 

"  But  she  who,  though  afflicted  with  illness,  is  beloved 
and  virtuous,  mtist  never  be  disgraced,  though  she  may 
be  soperaeded  by  another  wife  with  her  own  consent."  ** 

You  will  here  observe  that  by  permitting  the  immedi- 
ate supersession  of  a  wife  who  speaks  imkiodly,  Monu 
has  practically  permitted  supersession  in  all  cases. 

The  consideration  of  ^e  grounds  which  justify  desertion 
is  of  much  greater  importance  in  practice.  I  have  to  some 
extent  already  touched  upon  them  when  considering  the 
subject  of  restitution  of  conjugal  rights. 

A  wife  may  be  always  deserted  for  conjugal  infidclityTGroandi 
Manu  says,  "  That  a  woman  who  follows  her  own  will  should  <i«NrtiMiof  ■ 
be  forsaken,  is  ordained  by  the  law ;  but  let  not  a  man 
slay  his  wife,  nor  mutilate  her  person :  Vivoswat  declared 
that  a  woman  wilfully  disloyal  should  be  forsaken,  not 
slain,  nor  disSgured ;  a  man  shoidd  avoid  the  slaughter  of 
women"* 

*  IX,  80—82.  '  CoUbnwks'i  DigNt,  Bk.  IT,  80. 
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A  man  may  also  foniaka  a  wifs  who  treats  him  with 
avenion,'  or  who  is  disobedient  and  Belf-willed,*  or  wfao 
commits  any  sin  in  the  first  degree '  (such  as  killing  & 
Brahman,  drinking  forbidden  liquor,  stealing  gold,  &&*)  In 
this  last  case,  under  the  old  Hindu  law,  the  delinquent  used 
to  be  formally  degraded  and  excommunieated,  and  thonoe- 
{orth,  till  ezpiaticoi,  to  be  regarded  as  civilly  dead*  Hindu 
society  is  become  more  tolerant  now,  and  this  praetace  of 
formal  ezcommumcation  is  filling  into  disuse ;  and  indeed, 
upon  a  literal  oonstructioD  of  Act  XXI  of  1850,  secticm  1, 
which  provides  that  loss  of  caste  or  excommunication  shall 
no  longer  occasion  any  forfeiture  of  rights,  it  mi^t  seem  as 
if  a  d^raded  or  excommunicated  wife  was  not  any  longer 
liable  to  be  deprived  of  her  conjugal  rights.  But  this  Act 
must  recedve  a  more  limited  construction  in  order  to  be 
reconmled  with  reason  and  justice.  As  has  been  well 
observed  in  Muehoo  v.  Artoon  Sakoo,'  though  a  perwni 
who  is  excommunicated  is  not  on  that  account  to  be  deprived 
of  his  or  ber  ri^ts,  yet  such  person  must  not  be  empowered 
to  deprive  others  of  ttieir  right  to  the  freedom  of  consdenoe, 
and  the  liberty  of  withholding  communion  with  interdicted 
persons. 

There  is  me  other  class  of  grounds  which  ou^t  to  be 
noticed,  and  which  not  only  justify  but  necessitate  deser- 
tion of  the  wife.  If  the  wife  is  related  within  the  pro- 
hibited degrees,  or  if  she  belongs  to  the  same  gotra,  she  ia 
required  to  be  forsaken  as  soon  as  the  fact  is  discovered, 
and  the  husband  is  reqiiired  to  perform  penance.' 

*  Hun,  IX,  77.  •  TftjiULnlkr%  HI,  227 ;  Mana,  XI,  56. 

*  Oolelwoeke't  DlfTMt,  Bk.  TV,  80.  •  Mann,  XI,  182—188, 189. 

*  TiinaTBlky*,  I,  72.  •  fi  W,  E,,  KW. 

T  See  Eoiiaka  BhatU's  OommentMT  on  Uum,  III,  ft  and  11;  tmi 
UdvaUUUn,  hutitaim  of  BachiiuuidMu,  ToL  II,  p^  83. 
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It  remftiiis  now  to  Bee  on  what  grounds  a  husband  may  Lamxnat  T. 
be  deserted.    As  a  rule,  "  though  unobservant  of  approved 
Qsages,  or  enamoured  of  another  woman,  or  devoid  of  good  wbichjoitiir 
qualities,  yet  a  husband  must  be  constantly  revered  as  a  inubHiiiL 
god  by  a  virtuous  wife."     Such  is  the  law  laid  down  by  the 
highest  authority.'    But  the  same  authority  has  also  said : 

"  But  she  who  is  averse  from  a  mad  husband,  or  a  deadly 
sinner,  or  an  eunuch,  or  one  without  manly  sfarength,  or 
one  afflicted  with  such  maladies  as  punish  crimes,  must 
neither  be  deserted  nor  stripped  of  her  property,"*  This 
text,  however,  does  not,  as  Macnaghten'  thinks,  autho- 
rize desertion  of  the  husband  under  the  circumstances 
mentioned.  For  what  Manu  excuses  here  is  aversion,  which 
according  to  EaUuka  and  Jagumath*  means  want  of  dili- 
gent attention,  not  absolute  desertion. 

There  are  passsges  in  the  writings  of  the  sages  which 
are  more  directly  in  point  Thus  Devf^  says :  "A  husband 
may  be  forsaken  by  his  wife,  if  he  be  an  abandoned  sinner, 
or  on  heretical  mendicant,  or  impotent,  or  degraded,  or 
afflicted  with  phthisis,  or  if  he  have  been  long  absent  in  a 
foreign  country ; "  and  he  goes  even  further  and  ordains, 
that  in  these  cases  the  wife  may  take  another  husband 
for  the  sake  of  obtaining  progeny,  not  through  female 
independence.*  And  Parasara  and  Narada  (in  the  texts 
referred  to  above')  by  allowing  a  woman  to  take  a  second 
husband  if  the  first  be  impotent,  or  degraded,  or  retired  from 
the  world,  or  long  absent,  &  fortiori,  permit  desertion  of  the 
huflband  in  such  cases. 

'  HiBii,  V,  164.  '  Hann,  IX,  79. 

*  Ptinoiplw  of  Hindu  Lkw,  p,  63. 

*  Colebrooka's  DigcBt,  Bk.  IT,  C 
'  IW,  Bk.  IT,  161,  162. 

/    ■ 
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Lectubb  v.  The  periods  of  absence  which  would  juatify  desertioii  in 
different  cases  are  also  laid  down  by  Devala,'  being  eight, 
six,  four,  and  (presumably)  two  years,  for  the  sacerdotal,  mili- 
tary, commercial,  and  servile  classes  respectirely,  or  half 
the  period  in  each  case  where  the  wife  has  borne  no  child. 
I  may  here  observe  that,  by  the  English  law*  and  by  Act  IV 
of  1869  (section  22),  desertion  for  two  years  is  made  aground 
for  judicial  separation.  According  to  Manu  and  TasisfliA, 
however,  an  aleent  husband  is  not  to  be  deserted  by 
the  wife ;  but  she  is  to  follow  after  she  has  waited  for  some 
time.* 

The  remarriage  of  the  wife,  which  is  allowed  by  Devala, 
Parasara,  and  Narada,  being  generally  held  to  be  prohibited 
in  the  present  age,  the  rules  authorizing  the  desertion  of  her 
husband  have  become  obsolete  for  want  of  sufficient  lawful 
inducement  for  such  desertion ;  and  the  only  grounds  which, 
according  to  the  opinion  of  modem  writers,*  and  the  pre- 
vailing sentiments  and  practice  of  Hindu  society,  justify 
desertion  of  the  husband,  are  his  degradation  and  loss  of 
caste.' 

The  above  rule  calls  for  some  explanation.  You  may 
ask,  what  offences  lead  to  degradation  or  loss  of  caste.  The 
answer  to  this  is  not  very  easy.  It  is  true  that  these 
offences  are  enumerated  by  Manu"  and  Tajnavalkya^  with 
sufficient  minuteness ;  but  many  of  them  would  hardly  be 
considered  as  offences  in  the  present  altered  state  of  Hindu 
society.    As  specimens  of  the  law  on  the  subject,  I  may 

*  Colebrooke's  DlgMt,  Bk.  IT,  163. 

■  StBphen'a  Commentaiiee,  Vol.  II,  p.  392  (Gth  ed.) 

*  Colebrooka'a  Digest,  Bk.  IT,  164,  166. 

*  See  ShMUft  Ohvru'i  TTavaatha  DupaaK,  pp.  677,  878, 

*  Colebrooke'i  Digwt,  Bk.  IT,  G8  ;  Steele.  83. 

*  XI,  65— 71.  1JU,  327— 2SS. 
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quote  the  following  texts  of  Manu,  which  enumerate  some  Lictitbe  T 
of  the  graver  offences : —  « 

"  Killing  a  Brahman,  drinking  forbidden  liquor,  stealing 
gold  from  a  priest,  adultery  with  the  wife  of  a  father, 
natural  or  spiritual,  and  associating  with  such  as  commit 
^oae  offences,  wise  legislatora  must  declare  to  be  crimes 
in  the  highest  degree."    (XI,  65.) 

"  False  boasting  of  high  tribe,  maUgnant  information 
before  the  king,  of  a  criminal  who  must  suffer  death,  or 
folsely  accusing  a  apiritiud  preceptor,  are  crimes  in  the  second 
degree,  and  nearly  eqaai  to  killing  a  Brahman."    (XI,  56.) 

"  Carnal  commerce  with  sisters  by  the  some  mother,  with 
little  girls,  with  women  of  the  lowest  mixed  class,  or  with 
the  wives  of  a  friend,  or  of  a  son,  the  wise  must  consider  as 
nearly  equal  to  a  violation  of  the  paternal  bed."     (XI,  59.) 

Most  of  these  offences  are  ezpiable  by  penance,  and  after 
expiation,  a  sinner  is  allowed  to  mix  in  society,  and  he 
would  therefore,  it  seems,  be  entitled  to  claim  restitution  of 
conjugal  rights.*  But  the  gravest  offences,  such  as  violation 
of  the  paternal  bed,  and  the  like,  can  be  expiated  only  by 
death.*  It  is  difficult  to  say,  however,  which  of  these 
offences  require  expiation  at  the  present  day  to  prevent 
d^radation  or  loss  of  caste. 

So  long  as  a  man,  however  vicious  or  abandoned  he  may  be, 
is  not  formally  excommumcated,he  would,  it  seems, be  entitled 
to  claim  the  conjugal  society  of  bis  wife.  And  even  after 
formal  ez(K>mmunieation,  he  would  not  necessarily  forfeit  his 
marital  rights.  For,  as  the  propriety  of  every  excommuni- 
cation is  open  to  be  questioned  before  a  Court  of  Justice, 

*  Hmnn,  XI,  ISO.  •  Hann,  XI.  100-104. 

■  Gi>p«l  6ar«m  t.  Onius,  7  W.  B.,  399 ;  »m  aUo  Sndusm  Pftteo  >, 
Boodhk  Bam,  II  W.  B.,  4fi7. 
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IdoTURi  T.  the  mere  lact  of  degndation  from  caste  would  not  disoi- 
tiile  a  man  to  claim  reaUtution  of  conjugal  ri^ta,  uslen 
such  degradation  be  for  a  cause  which  the  Courts  would 
accept  as  Intimate. 

AmoDf;  other  causeB  which  justifj'  desertion  of  the  hus- 
band by  the  wife,  may  be  mentioned  cruelty  of  the  husband, 
and  his  laboring  under  loathsome  and  contagious  disease.' 
These  have  already  been  considered  in  the  [M^eceding 
lecture. 
SinTmouad'  Change  of  reli^on  in  either  apouae  would  justify  deser- 
for  dwrtion.  tion  fay  other,  and  Act  XSI  of  X850,  as  I  have  ahready  ex- 
plained, would  not  intcnfere  with  such  desertion.*  In  such 
cases,  the  convert  partner  is  r^arded  in  Hindu  law  as 
civilly  dead.*  In  the  converae  case,  which  is  extranely 
rare,  of  a  Hindu  convert  to  Christianity  or  other  fiuth,  re- 
turning back  to  Hinduism  on  performance  of  the  neoeasaiy 
expiation,  it  has  been  held  that  the  Hindu  law  would  alto- 
gether ignore  the  marriage  of  the  party,  contracted  while  a 
convert,  and  would  authorize  his  marriage  with  a  Hindu  wife.* 
This  deciaon,  we  are  told  by  Sir  Heniy  Maine"  in  his 
speech  on  the  Indian  Divorce  Bill,  has  been  the  cause  of 
the  insertion  of  the  provision  in  Act  IV  of  1869  (sec- 
tion 10)  to  the  effect  that  a  Christian  wife  may  obtain 
divorce  from  her  husband  by  reason  of  his  change  of  religion 
and  subsequent  marriage  with  another  woman. 

Act  xxt  of         Act  XXI  of  1866  has  made  some  important  provisions  for 
1866.  ^  ' 

dissolution    of  marriage   when    either  spouse  becomes  a 

'  SeeTamnnaBai  V.  Nanjran  UorMhvar  Pendae,  I.  L.  B.,  1  Bent.,  lU; 
Bai  Pism  Ku-nx  >.  Bhiln  Ealllranji,  6  Bom.,  A.  C  J.,  309. 
■  See  Hnchoo  e.  Anoon  Sahoo,  6  W.  R.,  236. 

*  Bahmed  Beebee    «.  BoksTa  Beebee,  I  Norton'*  iMdlng   Omm  <■ 
Hinda  Law,  13. 

*  3  Had.  (Gripiiiial  Cmm),  App..  TiL 

*  See  SappUmont  to  th«  Oai^a  qf  India  tot  Haroli  6, 1869,  p.  3M. 
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convert  to  Chiistianity.  It  authorizes  the  convert  to  sue  his  Lectukk  T. 
or  her  non-converted  partner  for  conjugal  society,  and  it 
gives  the  latter  tiie  option  of  afp-eeing  or  refusing  to  cohabit 
with  the  former ;  and  in  case  of  his  or  her  refiisal  on  the 
ground  of  change  of  religion,  it  directs  the  Court  to  declare 
the  marriage  dissolved. 

The  position  of  the  wife  who  lawfully  deserts  her  husband,  Pmiiion  of  tb» 
or  is  lawfully  deserted  by  him,  is  in  some  respects  rather  ■•"■  or  u  de- 

•'  J  '  1~  .erred  by  ha- 

anomalous.     So  long  as  both  parties  remain  Hindus,  deser-  biubnud. 
tioQ  does  not  dissolve  their  marriage.* 

In  the  case  of  desertion  of  the  husband  by  the  wife,  she 
must  remain  under  the  care  of  her  grown-up  sons,  if  any, 
or  under  the  care  of  other  kinsmen ;  for  her  state  is  one  of 
perpetual  tutelage.*  Aa  a  rule,  ^e  is  entitled  to  mainte- 
nance from  her  husband.  Where  degradation  of  the  hus- 
band is  the  cause  of  desertion,  the  Hindu  law,  which  ex- 
cludes the  degraded  husband  from  inheritance,  imposes  upon 
the  person  taking  his  share  of  the  patrimony  the  obligation  of 
majntalning  his  wife  if  chaste  ■?  and  now  as  by  Act  XXT  of 
1850  degradation  or  loss  of  caste  no  longer  occasions  any 
forfeiture  of  rights  or  property,  it  would  follow  that  the 
wife  is  entitled  to  maintenance  from  her  degraded  husband, 
though  she  may  not  live  with  him. 

When  change  of  religion  by  the  husband  is  the  cause  of 
desertion,  the  case  seems  to  stand  on  somewhat  different 
grounds.  Change  of  religion,  as  observed  by  the  Judidal 
Committee  in  Abraham  v.  Abraham,*  would  release  the 
convert  from  the  trammels  of  the  EQndu  law ;  and  his 
rights  and  duties  would  have  mainly  to  be  determined  by 

'  Haua,  IX,  46.  '  '  Muin,  IX,  S. 

'  Hitakduia,  Ch.  II,  Sec.  X,  14  ;  Darabha^,  Ch.  T,  19. 
'  1  W.  E.  (P.  0.).  6. 

A   2 
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IsCTURK  T.  tlie  law  of  the  sect  to  which  he  becomes  a  ecmvert ;  and 
such  law  in  some  cases,  as  where  the  converEdon  ia  to  Uabo- 
medanism,  would  declare  the  former  marriage  dissolved.^ 
Nevertheless,  the  adoption  of  a  new  reli^on  ought  not  to 
have  the  effect  of  sweeping  away  all  existing  obligatioiiii. 
Considering  that,  by  Act  XXI  of  1850,  the  Hindu  convert  is 
no  longer  to  be  defoived  of  his  rights  or  property  by  reason 
of  change  of  felth,  and  considering  the  feelings  and  the 
helpless  condition  of  the  Hindu  wife,  and  die  pn^tM^tm 
against  her  remarriage,  it  would  be  a  matter  <^  extreme 
hardship  if  she  is  to  be  deprived  of  her  right  to  claim 
maintenance  from  her  husband,  whom,  owing  to  b«r 
reli^ous  feelings,  she  may  be  obliged  to  fonwke.  The 
question  is  not  one  of  Hindu  law,  but  involves  important 
general  principles.  The  decision  of  the  Madras  Hi^  Goort 
reported  in  4  Mad.  H  C.  Sep.,  page  iii,  may  be  referred  to^ 
as  favoring  the  wife's  claim  in  such  caaea. 

The  case  of  ocmversion  of  the  husband  to  C^riatianily  has 
been  expressly  provided  for  by  the  Legislature.  Ton  have 
seeoi  that  the  convert  husband  may,  under  Act  TTTfT  d  1866, 
sue  the  Hindu  wife  for  conjugal  society,  and  in  the  eveot 
of  her  peisistent  and  voluntary  refusal  to  cohabit  with  tdm 
on  the  ground  of  his  change  of  faith,  a  decree  may  be  passed 
declaring  their  niairiage  dissolved.  A&er  such  decree,  the 
wife,  it  seems,  can  have  no  claim  for  mwntenance  ag^unst  bev 
hosband.  The  Act,  however,  on  the  whole,  deals  equally 
with  both  parties,  and  it  contains  the  following  inq»rtant 
provision : — 

"  When  any  decree  dissolving  a  marriage  shall  have  been 
passed  under  the  provimons  <^  this  Act,  it  shall  be  as  law- 
ful for  the  respective  parties  thereto  to  marry  again  as  if  the 
'  aw  Hediya,  Bk.  II,  Ch.  V. 
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{ffior  martiage  liad  been  dissolved  by  death,  and  the  issiie  L«7rosB  T. 
of  any  Booh  remarriage  shall  be  legitimate,  any  Native 
law  to  the  contrary  notwithstanding.  I^vided  always  that 
no  aunister  of  religion  shall  be  compelled  to  solenmiae  the 
nianuge  of  any  person  whose  fiHmer  marriage  may  have 
been  dksolved  imder  this  Act,  or  shall  be  liable  to  any 
Boit  <a  penal^  for  refiinng  to  solemnize  the  marriage  of 
any  euch  person."    (Section  19.) 

Tiaa,  y<m  will  obeeire,  is  ihe  only  ^ase  in  which  a  Hindu 
vtie  okn  obtain  a  complete  divorce,  being  permitted  not  only 
to  fcvsake  her  hosband,  but  also  to  contract  a  valid  and 
Itgal  remarriage.  Bat  as  each  mairiE^  cannot  possess  the 
neramental  character  of  the  nuptial  rite  in  the  eye  of  the 
fiinda,  and  as  the  reproach  of  being  a  twice-married  woman 
would  still  attach  to  the  wife,  this  permissioD  df  re- 
laarriage  is  seldom  if  ever  availed  of. 

A  wife  deserted  by  her  hnsband  is  still  entitled  to  some 
muntenazioe,  even  when  the  cause  of  desertion  is  her 
infidelity  to  the  marriage-bed.  But  in  this  last-mmtioned 
esse,  her  maintenance  is  limited  to  what  has  been  called  a 
etoivmg  mavniewjvnce,  being  mere  food  and  raimmt,'  and  is 
allowed  only  wiien  she  ceases  to  live  in  adulteiy. 

If  she  is  deserted  by  reason  of  her  degradation,  she  is 
directed  to  dwell  in  a  hut  near  the  bmily  house.*  When 
her  change  of  religion  is  the  cause  of  desertion,  she 
would  no  longer  be  bound  \fy  the  rules  of  tJie  Hindu 
law,  and  her  legal  position  is  to  be  determined  by  the 
law  of  the  sect  to  which  she  becomes  a  convert.*    If  she 


'  See  Colebtooke'B  Digest,  Bk.  JT,  81— SS  ;  Honammft  e.  Timulua 
Ihat,  L  II  K,  1  Bom.,  GG9.  '  Huin,  XI,  1S9. 

■  See  B«hmed  Beebee  e.  Rokeja  Beebee,  1  Norton'B  Leading  Cami 
u  Hinds  I«w,  13. 


(ibyGoOt^Ie 


196  DISSOLUTION  OF  UABRIAGE — WIDOWHOOD. 

Lbctukb  T.  embraces  Christiamty,  the   provisioiiB  of  Act  XXI  of  1866 

would  enable  her  to  many  again,  afler  obtaining  a  decree 

for  diasolution  of  her  former  marriage. 

Poamoii  ol  the      The  position  of  the  woman  whose  marriage  is   void  ab 
woman    wboM 

nmrincB  rs      initio,  aeesos  to  be  singularly  unfortunate  under  the  Hindu 

V01.1  a*  inUic.  ^=  •' 

law.  The  causes  which  render  a  marriage  void  a&  initio 
are,  first,  difference  of  caste  in  the  contracting  parties ;  and 
second,  identity  of  gotra,  or  relationship  within  the  prohi- 
bited degrees.  In  Uie  former  case,  according  to  some 
authorities,  if  the  error  is  discovered  before  ffarbhadhan, 
the  girl  is  to  perform  expiation,  and  may  be  married  again ; 
but  after  garhhadhan,  she  is  no  longer  eligible  for  remar- 
riage, and  if  of  a  lower  caste,  she  is  liable  to  be  repudiated 
by  her  husband,  though  she  is  entitled  to  be  maintuned, 
and  her  issue  would  be  considered  ille^timate.'  Id  the 
latter  case,  on  the  error  beii^  discovered,  the  husband  is 
directed  to  perform  penance  and  repudiate  the  wife ;  but  fae 
is  required  to  support  her,"  Her  remarriage,  however,  is 
nowhere  allowed,  even  though  the  repudiation  take  place 
before  consummation.  The  doctrine  of  the  Hindu  law  in, 
that  a  girl  is  blemished  by  the  mere  ceremony  of  marriage, 
and  if  married  again,  the  reproach  of  being  a  twice-married 
woman  (punarbhu)  would  attach  to  her,  even  if  she  be  a 
mrgointacta.*  This  is  hardly  just.  Even  the  virgin  widoir 
has  one  consolation  for  her  hard  lot,  that  it  is  due  to  a  cause 
which  no  human  foresight  could  prevent.  But  ihe  condition 
of  the  repudiated  virgin  wife,  who  b  condemned  to  a  life  of 
virtual  widowhood  for  the  error  of  a  reckless  guardian,  is 
truly  pitiable.    A  &r  more  rational  rule,  and  one  not  wholly 

*  See  Steele,  pp.  29,  30, 166. 

*  Uaaa,  III,  5  uid  II,  Note  b^  EnllnkB ;  Colsbrooke'a  Digert,  Bk.  V, 
839,810. 

*  Colebnwke's  Digest,  Bk.  IT,  lfi8-169  ;  Huia,  Till,  226,  227. 
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against  the  spirit  of  our  law,  would  be  to  allow  remarriage  lectubb  v. 
in  such  cases,  where  the  wife  is  repudiated  before  consumma- 
tion. For  here  the  girl  is  free  from  blemish  by  intercourse ; 
and  as  for  the  blemish  by  reason  of  the  nuptial  ceremony, 
sQch  ceremony  being  performed  under  a  mistake  of  fact, 
may.  by  a  principle  not  altogether  unknown  to  the  Hindu 
law,'  be  regarded  in  law  as  not  performed  at  all.  Such  a  rule 
seems  also  to  receive  some  support  Scom  the  decision  of  the 
High  Court  of 'Bengal  in  Anjojia  Dosseev.  ProladJt  Ckimder 
Qhose^  in  which  the  Officiating  Chief  Justice  Norman,  in 
delivering  the  judgment  of  the  Court  upon  the  question, 
whether  a  suit  for  declaration  of  the  nullity  of  a  Hindu 
marria^  would  lie,  observed ; — 

"  If  the  marriage  is  in  &ct  no  marriage,  unless  she  can 
obtain  a  declaration  from  a  Court  of  Justice  that  the  mar- 
riage is  null  and  void,  unless  she  can  obtain  the  protection 
which  such  Court  can  give  her,  she  may  be  obliged  to 
live  with  the  defendant  in  a  state  of  concubinage,  or  at 
least  she  wiU  be  prevented  fi^m  marrying  any  one  else. 
The  ri^te  which  a  decree  in  this  suit  may  protect  —  with 
which  the  defendant  may  be  restrained  from  interfering — 
the  preservation  of  the  personal  purity  of  the  infant  plain- 
tiff and  her  right  and  power  to  contract  a  valid  marriage — 
are  amongst  the  highest  rights  which  a  human  being  can 
possess ;  and  it  would  be  a  matter  deeply  to  be  lamented 
if  the  Court  had  no  power  to  protect  and  defend  them. " 

Happily,  however,  in  practice  the  strictness  with  which 
relationship  and  other  particulars  are  enquired  into  before 


*  In  the  wmewhat  aiiKlt^ona  case  of  a.  thinf  givea  bj  miatake,  Narada 
deotves  that  it  mnst  b«  oonridered  as  not  given.  See  Cdebnwke'a  Digert, 
Bk.  n,  Ch.  rv,  63  ;  Narida,  IT,  8. 

•UW.B.,  W3.  I 
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Lhctum  t.  making  the  ui^tial  eoutnct,  reduces  the  evil  here  com- 
plained of  witiiin  the  murroweat  possible  limita. 
WidowbDo.1.  Connected  with  divorce  or  desertioD,  which  is  sepantion 
or  the  married  pair  by  voluntas  act,  is  widowhood  or  the 
state  of  separaticai  hy  death;  and  it  therefore  deservet 
in  this  place  a  passing  notice.  The  position  of  the  Hindv 
widow  is  in  many  respects  bo  imique  in  jurisprudenoe,  and 
the  law  relating  to  hw  rights  and  status  is  of  soch  wide 
extent  and  vast  practical  importance,  that  you  can  hardly 
<B£pM^  anything  like  an  adequate  treatment  of  the  snl^ect 
in  a  single  lectnre.  All  I  cau  do  here  will  only  be  to  give 
yon  h  rough  outline  of  that  lav. 

The  institution  of  widowhood  with  all  its  hardships  Bad 
ijisadvantages,  is  a  result  <4  that  ungual  legislatioo  for 
tiib  t#o  sexets,  which  idiaracterises  tH  archtuc  systems.  In 
primitivt  society,  womdn,  like  slaves,  are  tJways  regarded 
k&  Wti<de6  of  prop^y^  'and  jost  as  provision  is  made  tat 
SilCbesaoB  io  &  man's  other  pi«p^y  on  his  death,  aimilaily 
{jTOvinoti  is  lUso  made  in  priHiitivfi  law  "with  r^;anl  to  his 
Wiv^,  by  "which  they  u«  to  pass  to  his  brothers.  This  system 
Df  Levins,  Sir  John  Labbot^  tells  us,  is  widdy  distributed. 
Bard  he  rfiows  its  {wevalence  unong  several  bu-barous  aad 
9effii-htt^bttrfraa  nations  ^t  the  present  day.*  The  ptactice 
^vaUed  Bga<tag  the  J^ews  ;*  and  the  law  of  polished  Athens 
wmt  '«wen'  furliher,  teid  permitted  the  husband  !to  beqoeatii 
his  wilbto'a&y  man  «^om  he  might  choose  for  hissoooesBar.* 
Traces  of  ^s  leviisatical  system  may  be  found  in  our 
tiWn  btf.  "The  damsel  indaed,"  says  Manu,  "whose 
buflbaBd-ehaU  die -after  trotlt  verbally  plig^ited,  but  before 

>  Otmbi  of  <HTiliMt£oii,  pp.  186, 1S6. 

■  Dentonmomy,  ZXT,  G— 10. 

■  SM'ComiiMiitBrjr  on  Ihbiu,  Sir  W.  Jonaa'*  Woika,  ToL  IT,  p.  SlI. 
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eotummmAtioii,  his  brother  ghkll  take  in  loarriage  aoeotding  LBotuatY, 
to  this  rule,  &c. "  *  But  the  practice  had  abeady  become 
repugnant  to  th«  prevailing  mcosl  seDtimentfi  of  the  people 
.iaUanu'a  time,  uid  accordingly  it  ia  vei^  moch  discouB- 
tenaooed  in  his  code.'  With  the  moral  pn^reaa  of  society, 
it  was  felt  to  be  unjust  to  compel  a  woman  to  accept  a  second 
husband  appointed  by  law ;  and  perpetual  widowhood  under 
proper  guardianship  became  the  normal  ccmdition  o£  the 
Hindu  wife  after  her  husband's  death. 

Under  the  Hindu  law  as  it  stood  before  the  year  1829,  Duiiea  oi  tbe 
a  woman,  on  the  death  of  her  husband,  might  ^ther  immolate 
herself  on  his  fhneral  pile,  or  lead  a  life  of  perpetusl  widgw" 
hood  Thanks  to  the  British  rule,  tiiis  inhuman  practjoe  of 
setf-immolation  of  the  widow,  eonunonly  called  the  practice 
of  Soft,  was  abolished  by  Bengal  B^ulation  XVll  of  that 
year,  which  declares  the  practice  to  be  illegal  and  punish- 
able by  the  Criminal  Courts. 

The  rite  was  called  sahamarama  or  amwnarcma  aeoord- 
ing  as  the  ]wife  died  on  the  same  funeral  pile  with  har 
husband,  or  on  a  different  pile,  as  in  the  event  of  her  hus" 
band  dying  abroad.  It  is  extolled  by  some  of  the  sages 
SB  the  highest  virtuous  act  for  a  woman,  and  minutB  ndes 
are  laid  down  for  r^ulating  the  practice  in  different  oaaes.* 
But  as  tiie  interest  attaching  to  the  subject  is  purely  hls^ 
torical  now,  I  spare  myself  the  not  veiy  grateful  task  of 
dwelling  at  length  upon  these  rules.  It  is  some  relief  to 
notice  that  mothers  of  infimt  children  and  pregnant  y 
were  pn^bited  to  observe  this  rite. 


>  Cl,  68.  ■  ts,  66— fls. 

*  See  Bjv^Qiundso*'*  SuddhiUttwa,  «nd  Col^Kooke'a  Digeit,  Bk.  IT, 
123—131 ;  HitakabKn,  AchandhyRTft  (Suukrit),  luf  IS. 
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hwrnrax,  V.  Regarding  the  origin  of  this  practice,  stmoge  views  have 
been  sometimes  entertained.  Thus  Diodorus  Siculus*  sup- 
practice,  poses  it  to  have  originated  with  a  view  to  cheek  the  wicked 
practice  of  poisoning  husbands.  This,  however,  is  a  most 
unfounded  conjecture.  The  truth  is,  that  this  practice  waa 
not  peculiar  to  India,'  though  India  is  perhaps  the  only 
country  in  which  it  co-existed  with  a  high  degree  of  na- 
tional progress.  And  it  seems  to  have  originated  in  those 
vague  notions  of  a  &ture  state  which  are  cuirent  among  pri- 
mitive races,  and  which  perhaps  led  them  to  imagine  that 
the  dead  ought  to  carry  with  them  to  the  next  world  not 
only  their  goods  and  chattels  (which  are  often  buried  with 
them),  but  also  their  wives  and  slaves.* 

Sappoaed  The  Aryan  Hindus  are  supposed  to  have   borrowed   the 

V.iaik  «atho-  ■'  ,  , 

titrfoTiu       sati    rite    from    the    abonginal    Tamulians,      It    is   not 

mentioned  among  the  funeral  rites  which  are  enumerated 

in  detail  in  the  Taittiriya  Aranyaka  of  the  Black  Yajur- 

veda,*  nor  in  the  Code  of   Manu.     As   for  the    text  of 

Hie    Rigveda,    cited   by   R^hunandana  as  authority  for 

this  rite,  Western   scholars  have   shown  that  it   involves 

a  slight  misquotation  which  has  materially    altered    the 

meaning.' 

Datie*  ot  k         The  duties  of  a  widow  surviving  her  husband    claim  our 

widow  muriT-  . 

ing  h«r  hna-  attention  next.     In  primitive  society,  one  of  the  moat  un- 

*  See  IntiodaotJOD  to  the  Taittiri]«  A.ivaj%k»  at  the  Blftck  Tajnnreclft. 
hj  Dr.  Bajeodralala  Ultra,  p.  9. 

■  M&x  HUUbi'b  Chips  from  a  Oermaa  Workshop,  Vol.  11,  p.  264. 

*  See  Spencer's  Sooiolo^,  p.  203  et  teq. 

'  See  IntroduatioD.  to  the  Taittiriya  Aranfaka  of  the  Blaok  Tajnr- 
Teda,  by  Hz.  Bajendralala  Hitra,  pp.  11.  12. 

*  The  qnmtioa  how  far  the  lati  rite  ii  saootloned  by  the  Vedas  hat 
been  diacnssed  at  BOtse  length  by  ProfesBoi  Wilson,  who  was  Uie 
flnt  to  point  ont  the  above  error  (see  Wilwn's  BsBays,  ToL  II,  pp.  ITO 
to  309) ;  and  also  by  Professor  Max  Unller  in  his  Chips  from  a  Oennan 
Workshop,  Tol.  II,  pp,  33  to  38, 
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portant  of  these   was   to  raise   up   issue  for  her  deceased  Lscturi  V. 
huBband.     But  in  Manu's  time  the  practice  was  becoming 
obsolete,  and  it  is  condemned  in  the  institutes  of  that  sa^  as 
'fit  only  for  cattle."    And  in  the  present  age  it  is  absolutely 
prohibited.' 

The  duties  of  a  fiutiiiul  widow  have  been  thus  described 
by  ICanu . — 

"A  faithful  wife  who  wishes  to  attain  in  heaven  the 
mansion  of  her  husband,  must  do  nothing  unkind  to  him, 
be  he  living  or  dead. 

"  Let  her  emaciate  her  body,  by  living  voluntarily  on 
pure  flowers,  roots,  and  fruit;  but  let  her  not,  when  her  lord 
is  deceased,  even  pronounce  the  name  of  another  man. 

"Let  her  continue  till  death  forgiving  all  injuries,  per- 
forming harsh  duties,  avoiding  every  sensual  pleasure,  and 
cheerfully  practising  the  incomparable  rules  of  virtue,  which 
have  been  followed  by  such  women  aa  were  devoted  to  one 
only  husband."  (w,  156 — 158.) 

So  Vishnu:  "After  the  death  of  her  husband  a  wife  must 
practise  austerities  or  ascend  the  pile  after  him.'"  There 
are  nuinerous  texts  prescribing  the  somber  of  meals  a  day 
that  the  widow  may  take,  the  nature  of  the  bed  she  la  to 
sleep  upon,  and  other  particulars  relating  to  her  conduct* 
In  short,  she  is  to  lead  a  life  of  pions  austerity  for  the  spirit- 
ual wel&re,  not  of  herself  alone,  bat  also  of  her  husband  ; 
for,  says  Brihaspati,  "A  wife  is  considered  as  half  the  body 
of  her  husband,  equally  sharing  the  &uit  of  pure  and  impure 
acts." '  Strict  as  the  rules  regulating  her  conduct  are,  and 
severe  as  is  the  self-denial  they  impose  upon  her,  they  are  still 

*  IX,  66.  *  Oolebrooke'a  Digest,  IT,  li!3. 

*SfliLenlNatetoHani>.  '  lUd,  134—116. 

*  CoIebcoolM't  Dtgeat,  IT,  133. 
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Lkciokk  T.  observed  in  the  main,  notwithstanding  the  swe^ing  ehaoges 
that  have  revolutionized  Hindu  society,  and  notwithstand- 
ing  the  fiu^  that  remarriage  is  now  declared  legal  for  her. 

But  if  the  Hindu  law  imposes  such  austere  duties  apon 
the  widow,  it  also  allowa  her  important  rights. 

Kwhts  ol  th«  In  the  first  place  she  is  always  entitled  to  malDteoanoe 
&om  the  person  who  inherits  her  husband's  estate.'    This 

Bum  tea  SUM.  ' 

IB  an  important  right  of  the  widow,  and  our  Courts  have 

alwa;y^  been  anxious  to  secure  it  to  her  in  the  best  poesible 
manner.  The  ordinary  mode  of  enforcing  it  is  to  bring  a 
suit  for  establishing  the  right  to  msintenance  and  for  obtain- 
ing arrears  of  maintenance  such  as  may  be  due;  and  then  to 
recover  all  future  arrears  by  a  suit  each  time  that  an  aneat 
&Us  dua  But  she  has  not  been  always  left  to  this  trouble- 
some and  circuitous  mode  of  enforcing  her  right.  In  tha 
ease  of  Sree  Mootee  Mvmdooda/ree  Dahee  v.  Joynarai/a  Pvidt- 
raaeee*  decided  by  the  Supreme  Court  of  Calcutta  in  the  year 
1801,  in  which  separate  maintenance  was  claimed  by  the 
widow,  the  defendant,  her  stepson,  was  ordered  to  deposit 
with  the  Accountant-General  a  sum  suffide&t  to  prodnoe  the 
monthly  allowance  decreed,  and  on  his  de&ult  to  do  so,  the 
Master  was  directed  to  sell  a  competent  portion  of  the  hoe- 
band's  estate  such  as  woiild  yield  the  monthly  sum  allowed 
as  maintenance.  And  in  the  ease  of  Seebehv/nder  Boat 
V.  Oooroopersa/ud  Bose,  which  was  a  suit  for  partitum 
amongst  brotJiers,  it  was  ordered  that  before  any  partition 
be  made,  the  Master  do  enquire  and  report  what  sum  would 
be  requisite  for  die  purpose  of  securing  to  tlieir  stepmother 

>  MitakBhuft,Ch.  II,8eo.I,7;ColebTooke'BDlgaai,Bk.T,  40fi;  Smriti 
CIiandTika,Gh.XI,Sw.I.,  34;  1  Stnnge,  ITl ;  S  8tmis«,390— IM;  Ibo- 
nAghten'H  Preo«denti  of  Hindu  Iaw,  Ch.  I,  Beo.  II,  Oms  lil;  Ck  II, 
CHeazandsi. 

*  Maeoagltten's  Cautderatloiu  on  Hinds  L*w,  80. 
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(&  childless  widow)   a  suitable   maintenance,   and    it  was  LaonmaT 

ordered  that  in  Uie  first  indanee  snob  sum  be  set  apart  for 

the    pnrpose.*      "  From  these  decisioos,"  says  Sir  Francis 

Macnagbten,  "  it  clearly  appears  that  the   widow  entiUed 

to  maintenance  is  not  to  be  left  at  the  mercy  of  him  whose 

duty  it  is  to  maintain  her,  but  that  she  may  compel  him  to 

do  her  justice, — and  although  the  obligation  imposed  apoD 

him  be  indefinite,  that  a  Court  of  Equity  will  define  it,  by 

adverting  to  circumstances,  and  aid  her  in  the  enforcement 

of  such  advantages  as  the  possessor  of  her  husband's  wealth 

is  bound  in  conscience  to  confer."    And  he  further  obsenres, 

that  a  widow  entitled  to  maintenance  may  restrain  tiie 

r^ncseutatives  of  her   husband   from   wasting  or  making 

away  with  his  estate,  or  at  least  compel  them  under  such 

drcuiDEitances  to  give  security  for  due  payment  of  a  suitable 

mainteouice.* 

The  minimiun  rate  of  maintenance  for  the  widow  is  speci-  Amooat  oi 
fied  in  the  Hindu  law  with  snfiSeient  preciaion*  But  bs  the 
mlea  on  the  subject  refer  to  a  state  of  society  very  di£Fbrent 
&om  the  present,  they  are  not  now  followed,  and  the  Courti 
have  ^ways  exercised  their  discretion  in  determining  the 
amount  of  maintenance  in  each  case.*  The  amount  is  not 
menly  to  be  so  much  as  is  just  sufficient  for  the  widow's 
support,  but  is  to  include  some  allowance  for  the  performance 
of  diaiities  and  the  discharge  of  religious  obligations,  and  is 
to  be  assessed  with  reference  to  the  value  of  her  husband's 
estate ;  and  in  fixing  the  amount,  the  value  of  her  stridham 

*  Haoiughtflii'*  CoiuidenitionB  on  Hindu  I«w,  p.  68. 

*  Jbtd,  pp.  6!,  63. 

■  See  Smriti  Ohwubika,  Ch.  XI,a  LS9;  Munu^hteii'i  Piaoedeute  of 
Biadn  Imit,  pp.  Ill  sod  113  note. 

*  Bee  Mnawiminant  Bheeloo  g.  Phool  Chnnd,  9  Bel.  Bep.  (new  ed.),298  ; 
Baaee  Fwrata  Vtudam  NaotteK  v.  AnMidai,  12  Uoo.  1.  A.,  447. 
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LxomsK  T.  is,  according'  to  some  authorities,  to  be  taken  into  acooimt' 
But  it  has  been  held  that  it  is  not  necessary  that  she  "  should 
be  maintained  in  the  same  state  as  her  hnsbaod  wonld 
maintain  her."  * 
Widow's  ni«in-     As  a  rule,  the  widow's  maintenance  is  a  charge  on  her 
fkr  ■  ohirKe  on  husband's  estate.     It  haa  been  held  that  her  claim  cannot 
muu.  be  defeated  by  her  husband's  will,  merely  by  implication.* 

Where  the  estate,  which  is  chargeable  with  the  maintenance  of 
a  widow,  comes  into  the  bauds  of  several  heirs,  the  widow 
has  been  held  entitled  to  sue  any  one  of  them  for  her  mainte- 
nance, on  the  ground  that  it  is  a  charge  upon  the  wh(de 
estate  and  therefore  upon  every  part  thereof  *  In  sbch 
cases,  if  any  one  of  the  heirs  is  made  to  pay  the  whole 
amount  of  maintenance,  his  remedy  would  be  to  sue  the 
-other  heira  for  contribution.  So  long  as  the  estate  which  is 
chargeable,  remains  in  the  hands  of  successive  heirs,  the 
widow's  claim  continues  to  be  a  charge  on  it  Where,  how- 
ever, it  passes  into  the  hands  of  persona  by  some  title  other 
tium  inheritance,  it  has  been  a  matter  of  some  contenti<Mi 
as  to  whether  the  charge  still  subsists.  If  the  purchaser  of 
an  estate  take  it  with  notice  of  a  widow's  claim  for  mainte- 
nance, it  is  a  settled  rule  that  it  continues  liable  for  eneh 
claim.^  The  question  how  far  it  would  be  necessaiy  for  the 
widow  in  such  cases  to  try  in  the  first  place  to  recover  her 
maintenance  from  the  heir-at-law  before  she  would  be  enti- 
tled to  follow  the  estate  in  the  bands  of  the  purchaser,  has 


*  1  StTMige,  171  ;  2  Strange,  .tOfi. 

*  Ealae  Penaad  Sing'  e.  Kupoor  EoawaTee.  i  W.  R.,  6S. 

■  Comnlinone;  OoHsee  c.  RammanftUi  Bjuok,  I  FaltMi,  193. 

*  Eamchwidnk  Dibshit  v.  SsTitTibai,  1  Bom.,  A.  C.  J.,  73. 

'  SrinuU  Bh^ftboti  Dasi  b.  EmuUI  Mitlec,  8  B.  L.  B.,  22S ;  Hen 
I«ll  V.  MiuHnmBt  Kourillah,  3  AgniH.  C.  R.,42;  Baboo  Oidaok  C3iiiiid«r 
Bom  «.  Banee  Ohilla  Dajee,  35  W.  B.,  100. 
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been  answered  by  Mr.  Justice  Romesh  Chunder  Mitter  in  Lectuiib  T. 
the  case  of  Bahoo  Qohuk  Chunder  Base  v.  Ranee  Okilla 
Dayee  *  thus : — 

"  As  regards  the  second  question  that  has  been  ar^ed 
before  us,  it  seems  to  me  that  it  is  not  a  correct  proposition 
of  Hindoo  law  to  say,  that,  in  all  cases,  a  EUndoo  widow  is 
not  ^ititled  to  follow  properties  from  which  she  is  entitled  to 
obtain  her  maintenance  in  the  hands  of  the  purchaser,  un- 
less she  at  first  attempts  to  recover  her  maintenance  from 
the  heir-at-law.  It  may  be  that,  in  certain  cases,  where  the 
defence  is  that  sof&cient  property  is  still  in  the  hands  of  the 
heir«t-law  from  which  the  maintenance  can  be  recovered^ 
thepersonentitled  to  maintenance  might.not  be  allowed  to 
recover  it  from  the  purchaser  of  a  small  portion  of  the 
&mOy  property  without  first  attempting  to  recover  it  from 
the  properties  in  the  possession  of  the  heir-at-law.  But  in 
this  case  there  was  no  such  defence,  and,  in  either  of  the 
Courts  below,  the  objection  in  this  form  was  not  raised. 
And  we  do  not  think  that  we  ought  to  allow  it  to  be 
nised  here  for  the  first  time  in  special  appeal" 

Where  the  estate  is  acquired  by  a  boTid  fide  purchaser 
for  value  without  notice,  the  case  rests  upon  different 
grounda  There  is  some  authority  apparently  in  support 
of  the  contention  that  the  estate  even  in  such  cases  continues 
liable.  Thus  there  is  a  text  of  Katyayana,  which  says, 
"Except  his  whole  estate  and  his  dwelling-house,  what 
remuns  after  the  food  and  clothing  of  his  family,  a  man 
may  give  away,  whatever  it  be,  whether  fixed  or  moveable ; 
otherwise  it  may  not  be  given,"'  and  which  may  imply  that 
the  maintenance  of  the  late  proprietor's  widow,  amongst 

*  2S  W.  R.,  100.  ■  Colebrooke'i  Digeit,  Bk.  II,  Ch.  IV,  19. 
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IiKTruKK  T.  others,  imposes  a  restriction  upoD  the  heir's  power  of  iiliiMBft- 
tion.  Moreover,  there  is  the  decision  of  the  Privy  Council  in 
the  case  of  JUibssumat  Oolab  Koorvwar  v.  The  Collector  of 
JcTiares,' in  which  the  widow  was  held  entitled  to  nuunte- 
nance  out  of  her  husband's  estate,  after  it  had  been  forfeited 
to  Qovemment  by  reason  of  her  sons  being  implicated  in  an 
insurrection.  There  is  also  a  dictum  of  Mr.  Justice  Qlover 
in  the  case  of  Muaeamut  Kkvkroo  Miarain  v.  Jhoomudt 
Lall  Dasa  *  to  the  effect  that  a  Hindu  widow's  muntenanoe 
is  a  charge  on  her  husbajid's  estate  into  whose  hands  soeTer 
it  may  pass.  But  on  the  other  hand,  there  are  authorities 
in  support  c^  the  opposite  view.^ 

The  question  has  been  very  fiiUy  considered  hy  Mr, 
Justice  Jackson  in  the  case  of  A^iranee  Jfaravn  Coomary 
V.  Shcma  Malee  Pai  Mahadai,*  in  which,  npcm  a  review  <^ 
the  authorities  on  both  sides,  the  oonduaion  has  been  arrived 
at,  that  the  widow's  lieu  for  maintenance  does  not  follow  her 
husband's  estate  in  the  hands  of  a  bond  fide  purchaser  with- 
out notice.  As  observed  in  that  case,  the  text  of  Eatyayan* 
quoted  above  is  far  too  vague  to  support  the  widow's  con- 
tention; and,  indeed,  it  may  well  be  doubted  whether  the 
text  applies  to  any  case  other  than  that  of  a  gift  of  tlie 
whole  of  a  man's  estate ;  for  in  the  case  of  sale  it  mij^t  be 
said  that  the  consideration  received  by  the  heir  would 
take  the  place  of  the  property  stdd,  and  might  be  held 
answerable  for  the  widow's  maintenance.  Andasfortheeaso 
of  Mussumat  Oolab  ^oonwar  v.  The  CoUeeioT  of  Btmarta* 

'  7  W.  R  (P.  C),  4T.  ■  6  W.  E.,  2«8. 

■  Srinuttt  Bha^aU  Dm!  d  Eauulal  Hitter,  8  B.  L.  R.,  22E  ;  Hos- 
umutt  OocOaU  0.  Ti.».h.t..i  Qiti^  i  AIL  H.  0.  R.,  IBl ;  T.Vi».».M  Bam- 
ebaadiM  o.  SaraaTatdboi,  12  Bom,,  69  ;  Jofg^miatii  Bawnnt  v 
OdUranea  Nanin  Koomaree,  SO  W  B.,  126. 

•  I.  L.  S.,  1  (Wo.,  8M.  •  7  W.  R.  (P.  C),  *T. 
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tiie  GoTemment,  as  might  be  expected,  did  not  think  it  fit  to 
raise  any  objection  to  the  widow's  claim  for  maintenance,  and 
the  decision  of  the  Privy  Council  was,  it  woiild  seem,  based 
in  a  great  measure  upon  the  absence  of  such  objection. 
The  strongest  atgument  in  favor  of  the  widow's  claim  is 
tbis,  that  as  her  maintenance  is  a  chai^  on  the  ^tat«,  and 
aa  upon  the  well-known  principle  recognized  by  the  Frivy 
Council  in  the  case  of  Varden  Setk  iSom  v.  Luckpathy 
Soyjee  Lallah}  one  who  owns  property  subject  to  a  chaigs 
can,  in  general,  convey  no  title  higher  or  more  free  than 
hia  own,  it  lies  always  on  the  purchaser  to  make  out  a  case 
to  defeat  the  widow's  claim.  But  as  has  been  pointed  out  by 
Mr,  Justice  Jackson,  the  holder  of  a  lien  on  specific  property 
is  in  a  different  poedtion  &om  a  person  possessed  of  a  right 
which  constitutes  a  chu^e  upon  the  general  estate  of  a 
deceased  person.  The  inconvenience,  moreover,  c^  allowing 
the  widow's  claim  in  anch  cases  would  be  considerable.  Aa 
observed  by  J&.  Justice  Fhear  in  Shagahati  Dasi's  case, 
"  if  the  heir  has  any  power  of  alienation  at  all,  it  would  be 
most  unreasonable  that  a  bond  fide  purchaser  for  valuable 
conaideTation  should  be  subjected  to  the  possibility  of  a  chaige 
■prin^ng  up  at  any  time,  though  it  had  no  definite  existence 
when  he  pnrchaaed."* 

Where  tiie  widow  makes  any  one  among  several  co-heirs 
answerable  for  her  maintenance,  such  person  may  obtain 
ooDtribution  from  the  other  co-heirs ;  but  there  is  not  the 
same  fiidHty  for  the  remedy  1^  ctmtribution  in  the  case  of  a 
purchaser.  For  the  estate  might  vest  in  a  number  of  co-hdn, 
and  different  portions  of  the  estate  might  be  purchased 
from  them  "by  differoit  parties,  some  buying  with,  and 

*  9  Hooie'i  I.  A.,  822.  ■  8  B.  L.  B.,  229. 
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LbctitreT.  some  without,  notice  of  the  widow's  claim ;  and  id  the  event  of 
the  widow  choosing  to  make  one  of  the  purchasers  without 
notice  liable  for  faer  daim,  against  whom  is  such  pur- 
chaser to  proceed  for  contribution,  and  how  is  the  Court  to 
apportion  the  liability  for  the  same  1  To  allow  the  widow 
to  enforce  her  claim  against  a  purchaser  in  such  cases  would 
thuB  lead  to  evident  inconvenience. 

The  somewhat  broad  proposition  laid  down  hy  Sir 
BJchard  Couch,  when  Chief  Justice  of  Bombay,  in  Samr 
ckandra  Dikahit  v.  Savitribai'  that  the  widow's  nuui- 
tenance  "is  a  charge  upon  the  whole  estate  and  therefore 
upon  every  part  thereof,"  has  been  qualified  and  explained 
by  him  in  the  case  of  Niatanni  Daai  v.  Makhunlidi 
DvM'  where,  speaking  of  the  Bombay  case,  he  says: 
"The  questicm  there  was  as  to  whether  one  brother 
could  be  sued  alone,  and  it  was  held  that  he  could."  Nor 
will  the  adverse  rule  seriously  afiect  the  interests  of  the 
widow ;  for,  in  addition  to  other  remedies,  such  as  taking 
security  from  the  heir,  to  which,  according  to  Sir  Francis 
Macnaghten,  she  ia  entitled,  she  cui  always  protect  her- 
self by  giving  due  notice  of  her  claim.  Upon  reason  and 
authority,  tiierefore,  the  rule  laid  down  in  Adki/ranee 
Karain  Coomart/s  case  appears  to  be  unexceptionable. 
Heir  not  ti>bi«  Though  the  widow  is  entitled  to  maintenance  from  the 
^u^'ior  person  inheriting  her  husband's  estate,  her  eonti«ctfl  for 
pj^^"^  '"^'  necessary  supplies  would  not  be  binding  on  such  perecsi. 
In  the  case  of  Ramaaamy  A  iyan  v.  Minaiehi  Ammal,' 
which  was  a  suit  for  money  advanced  to  tiie  first  defendant, 
a  widow,  for  her  necessary  maintenance,  and  in  which  tiie 
second  defendant,  the  heir  in  possession  of  the  first  defend- 
■  t  Bom.,  A.  0.  J.,  73.  *  9  B.  L.  B.,  27. 
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uit's  hnsbond's  estate,  waa  sought  to  be  made  liable,  the  LkotubbT. 
Court  observed — 

"  Now,  clearly  as  a,  matter  of  contract,  Uiere  is  no  liability 
on  the  part  of  the  second  defendant,  nor  was  there  on  the 
part  of  her  husband.  The  first  defendant  had  fiiU  capacity 
to  contract,  and  she  alone  executed  the  bond ;  and  granting 
that  the  plaintifi  made  the  advances  under  the  bond  fide 
belief  that,  as  widow,  the  first  defendant  had  a  continuing 
light  to  maintenance  out  of  the  estate  in  the  hands  of  her 
adopted  son  and  his  widow,  the  second  defendant,  we  think 
Uiere  is  no  prindple  or  rule  of  Hindu  law  which  recognizes 
any  authority  in  a  widow,  entitled  only  to  maintenance, 
to  make  contracts  for  necessary  supplies  binding  apon  the 
heir  in  possession  of  the  family  property  and  liable  to  main- 
tun  her." 

The  question  whether  a  widow  in  order  to  be  entitled  WidoirtnUtinl 

to  main' 

to  mamtenance   is   bound  to  reside  with   her    husband  s  thoagh 

relatives,  has  been  sometimes  raised ;  but  the  point  has  been  haabaad'i 
settled  by  decisions  of  the  Privy  Council,  and  the  rule  now 
is,  that  should  a  widow  without  unchaste  purposes  quit 
her  husband's  fiunily  house,  and  live  with  her  parents  or 
other  relatives,  she  would  still  be  entitled  to  m^ntenance. 
The  case  of  Rajah  Pirthee  Singh  v.  Rcmee  Raj  Kowet^  is  the 
latest  important  case  on  the  point  In  that  case  the  earlier 
dedaions  have  been  examined,  and  the  Privy  Council  in  their 
judgment  observe :  "  It  therefore  appears  that  a  Hindu 
widow  is  not  bound  to  reside  with  the  relatives  of  her  hus- 
band ;  that  the  relatjvee  of  her  husband  have  no  right  to 
compel  her  to  live  with  them  ;  and  that  she  does  not  fcnfeit 
her  right  to  property  or  maintenance  merely  on  account  of 

*  20  W.  B.,  31. 
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T.  her  going  and  resicUng  with  her  &mUy,  or  leaving  her  hus- 
band's residence  from  any  oiher  cause  than  unchaste  or 
improper  purpoaes," 
r  bi      We  have  hitherto  been  considenng  the  elaim  of  a  widow 
*     for  maintenaim  against  the  person  inheriting  her  husband's 
ber  estate.    The  question  next  arises  how  far  she  is  entitled  to 
be  maintained  by  the  heir  when  her  husband  leaves  no 
property,  and  how  far  she  can  claim  maintenance  from  other 
relatives.     The  Hindu  sages  emphatically  enjoin  upon  eveiy 
person  die  duty  of  TnftintjtiTiing  the  dependent  membeis  of 
hia  fiunily.    The  following  are  a  few  <^  the  many  texts  cm 
tho  subject :' — 

Maou  :■— "  The  ample  suj^iort  of  those  who  are  entitled  to 
naiutenance  is  rewarded  with  bliss  in  heaven ;  hut  htU 
is  the  portion  of  that  man  whose  family  is  afflicted  with 
pain  hy^  his  ne^ect :  therefore  let  him  nanttain  his  fiunily 
with  the  utmost  care. " 

Karada : — "  Even  they  who  are  bom,  or  yet  tmbom,  and 
titef  who  adst  in  the  womb,  require  funds  for  subsistence ; 
the  deprivation  of  the  means  of  subsistence  is  reprehended." 
Brihaapati : — "  A.  man  may  give  what  remains  after  ibe 
food  and  clothing  of  his  family :  the  giver  of  more  vAo 
loaves  hie  family  naked  and  u-nfed,  may  taste  honey  at  first, 
but  shall  afterwards  find  it  poison." 

Following  the  spirit  of  the  Hindu  law,  the  High  Court  of 
Bombay  has  held  that  a  Hindu  widow,  if  destitute  of  means, 
is  entitled  to  mainteoanee  &am  her  hngboad's  relatives, 
aHhou^  she  may  have  shared  her  husband's  estate,  and  may 
have  supported  herself  for  a  long  period  by  trading;' 
that  tiie  fact  of  her  husband  having  been  divided  from  the 

^  Colebrooke's  Digest,  Bk.  II,  Ch.  IV,  11, 12,  and  18. 
'  Bai  TjVahml  e,  L«Uin)idu  Qiqwldaa,  1  Bon.,  13. 
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tam\j  would  not  affect  her  ri^t  to  mai&tenance  ;*  and  Lbctubx  T. 
that  such  right  is  not  limited  to  obtuning  food  and  cloUung 
by  living  in  tbe  family  house,  but  that  the  Court  may  at 
its  discretion  award  her  a  separate  maintenance.* 

But  the  High  Court  of  Bengal  haa  laid  down  a  di^rent  rule. 
In  the  case  of  Ka^ieenaUt  Doas  v.  Khettur  Monte  Dosaee,' 
the  following  question  wbs  referred  for  the  decision  of  a 
Full  Bench, — namely,  whether  a  Hindu  widow  refusing  to 
live  in  the  hoiise  of  her  father-in-law,  can  maintain  a  suit 
against  him  for  a  pecuniary  allowance  by  way  of  maint»- 
nance.  Sir  Bunes  Peacock,  whose  decusion  was  affirmed  on 
appeal,  in  delivering  judgment,  observed  : 

"  Two  questions  seem  to  arise  out  of  the  point  submitted  ' 
for  tbe  opinion  of  the  Full  Bench,  vis^—Jinit,  whether  tba 
widow  of  a  Hindoo  refusing  to  live  in  the  house  of  bur 
father-in-law  con  sue  him  for  a  pecuniary  allowance  by 
way  of  muntenance,  if  she  leave  his  house  without  reason- 
able cause ;  and  secondly,  is  she  entitled  to  maintenance 
if  she  leave  on  account  of  ill-usage  or  other  reoaonabla 
cause? 

"  In  the  case  cited  from  t^e  2nd  volume  of  the  Weekly 
Reporter,  page  134,  it  was  held  that  a  daughter-in-law  baa  a 
right  to  maintenance  from  her  fath»>iD-law,  so  long  as  she 
is  chaste,  whether  she  continues  to  live  with  him  or  not,  and 
Mr.  JuEtofie  Kemp  is  still  of  that  opinion. 

"  It  appears  to  me,  however,  that,  according  to  tbe  law  aa 
administered  in  Lower  Bengal,  a  daughter-in-law  has  not  in 
either  case  a  l^at  ground  of  action  to  recovw  maintooance 
against  her  father-in-law. 

'  Cbuidrabhagatnu  r.  Kashiiuth  Tithsl,  2  Bom.,  323. 
*  'Hinmspp*  Bbat  n.  Pannediriamnift,  B  Bom.,  A.  0.  J.,  130 ;  Udftmn 
Sit«iam  F,  3«tikal«l,  10  Bom.,  183.  *  9  W.  B.,  118. 
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"  The  rights  of  a  wile  or  of  a  widow,  and  those  of  a  son's 
widow,  to  nuunteuADce,  appear  to  me  to  be  governed  by 
very  different  principles.  A  son's  widow  has  not  the  same 
legal  rights  against  her  father-in-law  as  a  wife  has  against 
her  hushand,  or  as  a  widow  has  ^^nst  the  heirs  of  her 
husband  who  take  his  estate  bj  inheritance.  The  iather 
is  not  heir  to  his  son  in  preference  to  the  son's  widow. 

"  A  son's  widow  has  no  right  in  her  father-in-law's  estate, 
and,  upon  partition  of  such  estate,  she  is  not,  like  a  daughter, 
entitled  to  a  share,  even  though  the  estate  was  ancestral. 

"  The  rule  laid  down  in  Ru^omonee  Dassee  versus  Shib 
Chunder  Mullick,  Hyde's  Beporte  for  1864,  page  103,  vh., 
that  the  maintenance  of  a  son's  widow  ia  a  mere  moral 
duty  on  the  part  of  her  father-in-law,  and  that  the  case 
is  distinguishable  from  those  in  which  an  heir  takes  pro- 
perty subject  to  the  obligation  of  mainta'Tiing  persons  who 
are  excluded  from  inheritance,  or  those  whom  the  deceased 
proprietor  was  morally  bound  to  maintain,  appears  to  me  to 
be  correct. 

"  The  obligation  of  an  heir  to  provide  out  of  the  estate 
which  descends  to  him  maintenance  for  certain  peisons 
whom  the  ancestor  was  l^ally  or  moraUy  bound  to  main- 
tun,  is  a  legal  as  well  as  a  moral  obligation,  for  the  estate  b 
inherited  subject  to  the  obligation  of  providing  such  main- 
tenance. A  son  who  takes  his  father's  estete  by  inherit- 
ance is  bound  to  provide  maintenance  for  his  bther's 
widow.  The  obligation  is  a  charge  upon  the  estete,  which 
c<mtinues  as  long  as  the  widow  remuns  chaste,  whether  she 
continue  to  live  in  Hie  family  of  the  heirs  or  not." 

As  the  Judges  who  composed  the  Full  Bench  were  equally 
divided  in  opinion,  an  appeal  was  preferred  under  section  l.i 
of  the  Letters  Patent  of  the  High   Court,  and   the  case 
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finally  came  on  for  hearing  before  aDother  Full  Bench  of  Lxatvns  V. 

seven  Judges,'   who  unanimoualj  afSrmed  the  judgment  of 

the  Chief  Justice,  mainly  on  two  among  other  grounds' 

nomely.^rsj,  because  the  rules  of  the  Hindu  law  on  the  point 

[such  as  the  texts  of  Msnu,  Narada,  and  Biihaspati  already 

quoted)  are  mere  moral  injunctions,  as  appears  from  their 

being  enforced  only  by  moral  sanctions,  while  other  rules 

that  are  meant  to  be  rules  of  law  are  declared  enforceable 

by  fine  and  other  temporal  sanctions ;  and  secondly,  because 

it  would  be  most  unreasonale  and  inconvenient  to  allow  the 

clum  of  the  widow  in  such  cases. 

Upon  the  question  whether  a  son's  widow  is  entitled  to 
be  supported  by  her  fether-in-law  if  she  resides  in  his 
hoQBe,  Mr.  Justice  Norman  observed :  "  If  she  resides  in  the 
house  of  her  father-in-law  and  is  an  iniant,  and  for  that  or 
other  reasons  is  unable  to  maintain  herself,  there  may  be, 
and  probably  is — both  according  to  Hindoo  law  and  according 
to  natural  law,  equity,  and  good  conscience, — a  legal  obliga- 
tion on  the  part  of  the  &tiier-in-law,  who  has  taken  upon 
himself  the  care  of  her  person  and  the  charge  of  entertain- 
ing her  as  a  member  of  his  &mily,  and  on  whose  protection 
she  is  dependent,  to  provide  her  with  food  and  the  actual 
necessaries  of  life."'  Mr.  Justice  E.  Jackson  was  of  the 
same  opinion.  But  as  the  question  wss  not  raised  before 
the  Court,  the  other  Judges  expressed  no  opinion  upon 
it ;  so  that  it  still  remains  an  open  question.  Considering 
the  constitution  of  Hindu  society,  considering  the  extremely 
helpless  condition  of  the  Hindu  widow,  and  considering 
that  the  obligation  of  the  father-in-law  or  other  near  rela- 
Uon  to  give  her  food  and    raiment  if  she  resides  in  his 

>  B«e  10  W.  It.  (P.  B.),  89.  ■  ItiJ,  9C. 
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t^OTuu  T.  house,  is  not  only  enjoined  by  precept,  but  is  also  coofiimed 
by  invariable  usage,  it  is  hoped,  that  should  this  question 
ever  arise,  it  will  be  decided  in  &vour  of  the  widow. 

In  the  judgment  of  Sir  Bames  Peacock,  yon  will  obaerve 
that  an  important  general  rule  has  been  laid  down  regard- 
ing a  person's  liability  to  provide  maintenance  for  otheia. 
That  rule  is  this,  that  the  heir  of  a  person  taking  his  estate 
is  legally  bound  to  maintain  all  those  whom  the  late  proprie- 
tor was  either  l^ally  or  morally  bound  to  maintain;  for  tha 
heir  takes  the  estate  of  the  ancestor  for  his  spiritual  benefit 
Thus,  in  this  instance,  what  was  a  mere  moral  obligation  in 
the  anceator  becomes  transformed  into  a  l^al  obligation 
in  his  heir. 

The  ruling  of  the  Bengal  High  Courtin  the  case  of  Koiha- 
nath  Dosa  v.  Khettiir  Monee  Doaaee  has  been  followed  by 
the  High  Court  of  Allahabad  in  the  case  of  Ganga  Bai  v- 

Mght  to  miin-     ^[i]^  widow's  right  to  maintenance  out  of  the  estate  of  her 
mImI)1b,         husband  in  the  hands  of  his  heir  has  been  h^d  not  liaUe  to 
be  sold  in  execution  of  a  decree  against  her*    And  now  by 
section  266  of  Act  X  of  1877,  a  right  to  future  maintenaiice 
has  be^i  declared  exempt  frcnn  liability  to  attachmant  and 
sale  in  execution  of  decee  in  all  cases.    Arrears  of  maintenace 
ahready  due  have  however  been  held  to  be  liable  to  attach- 
ment in  execution  of  decree.^ 
ii«iiit«ninee        A  widow  forfeits  her  right  to  maintenance  by  reason  of 
DDohuiitr.      unohastity.*    But  this  rule  of  forfeiture  has  been  held  not 

*  LLB..  I  All,170. 

■  Bhyrab  Chander  Ghose  e.  Nnbo  Chnnder  Gooho,  6  W.  R»  111. 

*  Hoymobnttj  Debin  Chimdhnun  e.  KoTOOnaHoyM  DebU  Obowdhnfn. 
B  W.  B.,  41. 

*  See  CoIebnMke's  DigMt,  Bk.  Y  ,  ani  :  Hitatuhara,  Ch.  n.  S«a.  I,  T ; 
Daf*bhag»,  Oh.  XL,  Seo.  1, 48  ;  UiwDtfhteii'g  PrMMdenti  of  Hliidii  l«w, 
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to  estesd  to  a  claim  for  starving  mftintenance, — that  is/bare  Leotdkx  T. 
food  and  raiment' 

Buits  for  maintenance  have  been  held  to  be  eMmizable  br  Su't*  '<"  ■"■n- 
Conrtfl  of  Small  Causes;  and  the  decree  in  such  a  suit  may 
,  provide  for  future  maintenance,  which  may  be  recovered 
by  prooees  of  exacuticm.^  But  a  Small  Cause  Court  has  no 
jmisdiction  to  determine  the  right  to  maintenance  where 
^nt  is  dniied.* 
A  Hindu  widow  is  entitled  to  live  in  her  husband's  dwell-  Widowmiitied 

to  rnidB  In  tha 
mg-hoiise,  and  bis  h^  or  uie  purchsser  fivta  such  heir  hoa  Umity  dudl- 

DO  right  to  turn  her  out  without  providing  for  her  some 
other  suitable  dwelhng.  This  rule  baa  been  laid  down  by 
the  High  Court  of  Bengal  in  the  case  of  Mungala  Dahee  v. 
Dvnonath  Boss.'  Sir  Barnes  Peacock  in  his  judgment  in 
tliat  case  observed :  "  I  have  very  great  doubt  myself  wheUier 
a  BOD,  wiietber  natural  bom  or  adopted,  is  entitled  to  torn 
his  other's  widow  uid  the  other  females  of  Uie  £unily  who 
we  entitled  to  maintenance  out  of  the  dwelling  selected  by 
the  &ther  for  his  own  residence,  and  in  which  he  Idt  the 
females  of  his  &mily  at  the  time  <£  his  death.  Ko  one  who 
is  at  all  acquainted  with  the  usages  and  customs  of  Hindoos, 
can  doubt  that  it  would  be  highly  injurious  to  the  reputa- 
tion of  the  females  of  a  family  to  be  turned  out  of  the 
reeidenoe,  at  least  until  some  other  proper  place  has  been 
provided  for  them.    It  is  laid  down  by  Eatyayana,  that 

Cb.  II,  Caae  v ;  Uahusnee  Bnuont  Eoontorae  f.  UnhBranve  Eommnl 
Koomaree,  T  Sel  Bep.,  168  (n«v  ed.) ;  Kerry  Kolitwiae  t.  Houee  Bam 
Eoltta  On-  JaoksoD,  J.),  19  W.  R.,  40S ;  TluUtohl  Ammal  i.  AimMuiir 
SMby,   B  Had.,  IGO  ;  1  Strange,  1T2 ;  2  Sliauge,  310. 

'  See  Honamiaa  v.  TimoDDa  Bbat.  I.  i^.  B.,  1  Bom.,  SGS. 

*  Eamohandra  Dithsit  c.  Savltribai.  4  Bom.  A,  C.  J,,  73. 

'  SinthBTBe  ».  Tbanakapudayen,  4  Hocltaa,  ISS. 

'  Btanfpna  Chnnder  B«m  r.  Bindoa  Bashinse  DoMae,  S  W.  B.,  386, 

>  IS  W.  B.,  Appeals  fTom  OrigiBal  Jnriadiotion,  36. 
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LacrruBK  T.  '  except  his  whole  estate  and  his  dwelling-house,  what 
remains  after  the  food  and  clothing  of  his  family,  a  man 
may  give  away,  whatever  it  be,  whether  fixed  or  moveable ; 
otherwise  it  may  not  be  given.'  2  Colebrooke'a  Digest, 
page  133. 

"  The  meaning  of  that  passage  is,  that  he  must  not  give 
away  his  whole  estate  without  providing  food  and  clothing 
for  his  family,  and  that  he  must  reserve  '  one  house,  without 
which  he  himself  or  his  &mily  might  want  a  dwelling.'" 

The  question  was  raised  whether  this  text  of  Eatyayana 
was  a  mere  moral  precept  or  a  rule  of  law ;  and  the  Chief 
Justice,  after  some  discussion,  came  to  the  conclusion  that  it 
was  of  the  latter  description. 

This  decision  has  been  followed  in  a  recent  case'  hy  the 
High  Court  of  Allahabad. 
Shs  !■  Miitled      The  widow  is  also  entitled  to  a  share  on  partiticoL     Her 
right  is  based  upon  the  following  texts : — 

"  Of  heirs  dividing  after  the  death  of  the  father,  let  the 
mother  also  take  an  equal  share."     (Yajnavalkya.)' 

"  On  the  death  of  the  father,  the  mother  (janani)  has  a 
claim  to  an  equal  share  with  her  own  sons ;  hia  mothers 
(matarak)  take  the  same  share ;  and  tJie  unmarried  daugfateis 
each  a  fourth  of  a  share."     (Brihaspati.)* 

"  Mothers  take  shares  proportionate  to  the  shares  of  sons, 
and  so  do  immarried  daughters."     (Yishnu.)* 

From  the  forgoing  text  of  Yajnavalkya,  Vijnaneswara 
deduces  the  rule  that  when  the  heirs  separate  aHer  the 
demise  of  the  father,  the  mother  takes  a  shore  equal  to  thtt 
of  a  son.*    He  does  not  explain  whether  the  term  motiier 

'  OftDTi  v.  CIuuidnmHii,  I.  L.  R.,  1  Ail.,  263.  *  II,  129. 

'  Colabraoke'i  Difccrt,  Bk.  T,  86,  *  lUd,  U. 

'  Hitalulun,  Cli.  I,  Sec  VII.  2. 
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includes  a  stepmother, — that  is,  whether,  when  the  sons  Lecture  T. 
come  to  a  parUtion  after  their  lather's  death,  all  his  widows, 
whether  having  sons  or  not,  become  entitled  to  shares.  Bui 
the  leading  authorities  of  the  cognate  schools,  the  Vivada 
Chintamani,'  the  Vyavahara  Mayukha,'  and  the  Smriti 
Chuidiika,*  all  maintain  that  the  word  '  mother '  includes  8 
stepmother,  so  that,  according  to  them,  when  the  eons  come 
to  a  partition,  the  farther's  widows,  whether  sonless  or  hav- 
ing sons,  are  each  entitled  to  a  share  equal  to  that  of  a  son. 
The  Bengal  school,  however,  differs  from  the  others. 
Jimutavahana*  and  Srikrishna^  agree  in  holding  that,  on  par- 
tition after  the  father's  death,  the  stepmothers,  or  the  father's 
sonless  widows,  are  not  entitled  to  any  share  ;  for  '  mother,' 
ia  the  above  text  of  Brihsspati,  which  they  adopt  as  the 
basis  of  their  commentary,  does  not  according  to  them  include 
a  stepmother.  From  this  interpretation  tm  important  rule 
has  been  deduced, — namely,  that  the  mother  is  entitled  to  a 
share  only  when  her  sons  separate  from  one  another,  and 
that  she  is  not  entitled  to  any  share  when  they  separate 
from  their  half-brothers,  if  they  continue  joint  among  them- 
selves* 

To  illustrate  this  rule  by  an  example  :  suppose  that  a  man 
has  three  sons.  A,  B,  and  C,  by  his  wife  X;  and  four  sous,i>, 
E,  f  ,10,  by  another  wife  F.  According  to  the  Benares  and 
the  cognate  schools,  on  partition, the  property  would  be  divid- 
ed into  nine  equal  parts,  and  the  nine  persons, — namely,  the 
seven  sons  and  the  two  widows, — would  each  take  one  part. 

'  ProsMDna  Coonur  Tagore's  tnuiHUtioD,  p.  240. 

*  Ch.  IV,  Sm.  IV,  19.  »  Ch.  IV,  I*.     . 

*  Da^Bbha^,  Ch.  Ill,  Sec  II,  SO. 

*  Dajakrams  Sangralia.  Ch.  Til,  it. 

'  See  SrikiiBhna's  Commentarr  on  tt.  29—33  of  Soo.  11,  Ch.  Ill  of  the 
DajabliB^ ;  and  HaonaglitoD's  CoDBideratJoni  on  Hindn  Iiaw,  ji,  51. 
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Licrnu  T.  But,  according  to  the  Bengal  school,  when  tiie  three  bro- 
thers A,  B,  and  C  separate  from  their  half-brotherB  D,  E,  F, 
and  0,  the  property  would  be  divided  into  seven  equal  parts, 
and  the  two  groups  of  uterine  brothers  would  respectively 
take  three  and  four  of  these  parts, — that  is,  three-sev^thfi 
and  four-sevenths  of  the  whole ;  and  X  and  T  would  take 
nothing.  And  when  the  sons  of  X  separate  from  one  another, 
they  divide  their  three-sevenths  of  the  whole  estate  into  four 
equal  parts,  and  each  of  them  takes  one  part, — that  is,  tbree- 
twenty-ei^ths  of  ihe  whole,  and  their  mother  X  takes  an 
equal  share.  And  so,  when  the  sons  of  Y  come  to  a  parti- 
tion, they  divide  Uieir  four-sevenths  of  the  whole  estate  ioto 
five  equal  parts,  and  each  of  them  gets  one  part,  or  four- 
thirty-fifths  of  the  whole  estate,  and  their  mother  gets  an 
equal  share. 

Where  the  mother  has  received  any  sti-idhan  from  her 
husband's  family,  her  share  on  partition  is  reduced  to  as 
much  as  is  equal  to  half  of  a  son's  share,  according  to  some 
authorities ;'  and  according  to  others,*  to  as  much  as  would, 
together  with  her  stridhan,  makfe  her  share  equal  to  that 
of  a  son.  This  rule  is  deduced  by  analogy  &om  the  texts 
of  Yajnavalkya,>  which  reduce  the  wife's  claim  to  a  half 
in  the  cases  of  partition  by  the   father  and  present  on 


Willow  entitled 


The  widow  is  entitled  to  inherit  her  husband's  estate  in 
certain  cases.  When  a  man  dies  leaving  no  son — (the  term 
son  here  includes  a  grandson  and  also  a  great  grandson)* 
his  widow,  acc(nxling  to  some  of  the  sages,  such  as  Tajnsr 

>  DnrBbhaga,  Ch.  HI,  B«o.  II,  31  ;  Dajatattwo,  Ch.  Ill,  4.  | 

•  HitekBfawt,  Ch,  I,  Sec.  Til,  2  ;  Ch.  II,  8«o.  XI,  34, 35  ;  Vjt.ttlim 
HftjuUik.  Oh.  IT,  Seo.  IT,  IB. 

■     •  II,  UB,  ue.  , 

*  8«e  Uitakdun,  Ch.  II,  Soe.  Till,  1 ;  Ds7»Uuv»,  Oi.  XI,  Sea  I,  M.         | 
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vsld7&,BrihufpBiti,TiaImu,uidBrihatMAaa,  is  his  next  heir.  LkomiV 
Bat  there  are  a]so  texts  opposed  to  the  widow's  daim,  sueh 
u  those  of  Narada,  Devala,  Sankha,  Likhita,  Faithioasi,  and 
Yama.*  The  (rue  reason  for  this  conflict  of  authority  on 
a  question  of  such  evident  practical  importuice  as  the 
mcceesion  of  the  widow  to  her  husband's  estate,  it  is  not 
very  easy  to  ascertain.  Possibly,  the  adverse  texts  relate 
to  a  time  when  the  patriarchal  family  system  wbs  in  full 
foroe,  and  are  relies  of  au  archaio  syMem  of  jurisprudence ; 
triaie  the  other  texts  have  reference  to  a  state  of  sodety 
comparatively  more  modem.  This  conflict  of  authorities, 
that  in  oourse  of  time  have  come  to  be  r^arded  ae  equally 
entitled  to  respect,  has  been  a  source  of  no  ordinary  em- 
barrassment to  modem  commentatois ;  and  it  has  compelled 
them  to  enter  into  long  and  intricate  and  often  unsatis- 
fiMitory  processes  of  reasoning  in  order  to  reconcile  these 
authorities. 

The  Mitakshara,  which  is  the  oldest  of  modem  cata^ 
mentaries,  in  recondling  these  conflicting  authorities,  effects 
a  sort  of  compromise  between  archaic  views  and  the  more 
advanced  notions  of  its  own  time.  It  holds  that  the  tests 
adverse  to  the  widow's  daim  apply  to  joint  families,  and 
deduces  the  rule  that  the  widow,  being  chaste,  takes  the 
whole  estate  of  a  man,  who  being  separated  from  his  co-heirs, 
and  not  subsequently  reunited  with  tbem,  dies  leaving  no 
male  issue.'  But  if  he  dies  before  separation  or  after  reunion, 
his  undivided  or  reunited  kinsmen,  and  not  his  widow,  become 
his  heirs.  To  this  rule  of  succession  in  a  joint  family,  celled 
the  rule  of  succession  by  survivorahip,  an  important  qualifica- 
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Lbctobb  V.  tion  has  been  added  by  the  Privy  Council  in  the  Shivagungs 
case,'  in  which  it  h&s  been  held  that  if  an  undivided  co- 
parcener has  any  separate  property  of  his  own,  his  widow 
shall  be  his  heir  so  far  as  such  property  is  concerned,  though 
his  undivided  kinsmen  would  succeed  to  his  joint  property- 
At  the  present  day,  the  rule  laid  down  in  ihe  Hitakshara, 
witJii  the  qualification  introduced  by  the  Privy  Council,  is 
ihe  law  governing  all  the  schoob  except  the  Bengal.* 

Sut  Jimutavahana,  the  founder  of  the  Bengal  school,  who 
evidently  entertains  more  advanced  views  on  jurisprudence, 
as  may  be  seen  from  hia  maintaining  the  doctrine  of  factum 
valet  and  the  distinction  between  legal  and  moral  injunc- 
tions,' does  not  accept  Vijnaneswara's  rule.  He  nmint^jna 
the  widow's  right  of  succession  in  all  cases,  whether  her 
husband  was  separated  or  unseparated  from,  or  reunited  or 
unreunited  with,  his  coparceners.  His  rule  being  different 
from  that  laid  down  in  the  authoritative  work  of  Vijnanes- 
wara,  he  feels  the  neceadty  of  adducing  a  reason  for  it,  and 
one  that  would  be  acceptable  tohiscountrymen;  and  accord- 
ingly he  avails  himself  of  the  doctrine  of  spiritual  benefit 
which  is  sanctioned  by  Manu,  and  after  an  elaborate  dis- 
cussioD  showing  the  bearing  of  that  doctrine  upon  his 
present  purpose,*  concludes  thus :  —  "  Since  by  these  and 
other  passages  it  is  declared  that  the  wife  rescues  her 
husband  from  hell ;  and  since  a  woman  doing  improper  acta 
through  indigence  causes  her  husband  to  fall  (to  a  re^on  of 
horror),  for  tJiey  share  the  friuts   of  virtue  and  of  vice; 


A  Nanohor  v.  The  Bajah  of  SfaiTaipngah,  S  W.  R.  (P.  C),  31. 

■  See  TjKTahan  Majnkh*,  Ch.  IV,  Bee.  VllI,  1—9  ;  Smriti  Ch«D- 
drik»,  Ch.  XI,  Seo.  I,  23— 3fi  \  DB;BTibh»g«  (Bornell'B  tnnsUtioii},  p.  3S  : 
TiradA  Cbfntamani  (Tagore'i  tranaUlioi)).  p.  2BL. 

*  See  DkTftblMrs.  Ch.  II,  2S— 30.  <  See  Ch.  ZI,  See.  I,  SI— 13. 
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therefore  the  wealth  devolving  on  her  is  for  the  benefit  of  Ibctueb  V. 
the  former  owner ;  and  the  wife's  succession  is  consequently 
proper."^  You  will  observe  that  this  application  of  the 
doctrine  of  spiritual  benefit,  though  perhaps  not  wholly 
oninfiuenced  by  sacerdotal  considerations,  was  meant  by  the 
founder  of  the  Bengal  school  to  serve  one  good  purpose  at 
least,— namely,  the  recognition  and  advancement  of  the  pro- 
prietary lighta  of  women.  I  do  not  mean  to  say  anything  in 
commendation  of  the  Brahmanical  lawyers,  or  their  favorite 
doctrine.  But  I  may  say  that  the  opinion  which  has  been 
generally  entertained,  that  sacerdotal  influence  has  been 
invariably  hostile  to  the  rights  of  the  Hindu  female,  is  in 
the  present  instance  not  wholly  correct.* 

Here  I  may  call  your  attention  to  the  fact  that,  in  treating 
of  the  widow's  saccession,  Hindu  lawyers  draw  a  distinction 
between  apatni,  orwife  lawfully  wedded  in  one  of  the  approv- 
ed forma  of  marriage,  and  a  woman  espoused  but  not  holding 
the  rank  of  patni ;  and  commentators  explain  away  some 
of  the  texts  apparently  adverse  to  the  widow's  claim  by 
showing  that  they  relate  to  women  espoused  and  not  to 
the  yaini.'  It  is  pointed  out  in  the  Smriti  Chandrika,* 
upon  the  authority  of  Panini,"  that  the  term  patni,  anoma- 
lously derived  firom  po(i  (husband),  means  the  wife  who  can 
be  associated  with  her  husband  in  the  performance  of  reli- 
gious sacrifices. 


'  See  Ch.  XI.  Sea.  I,  44. 

■  See  Maine's  EbtIj  Hisfany  of  Institutloiu,  pp.  32G— 336  ;  Maine's 
Tillage  Commniiiliefl,  pp.  ul,  SG. 

■  See  Mitakahara,  Ch.    II,  Sec.  I,  5,  2S,  29  ;    Dajabhaga.  Ch.  XI, 
Sea.  1, 47, 18. 

•  Ch.  XI,  Sec  I,  3—13.  ■  IV,  i,  33. 
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LxcriiKB  T.  The  extent  of  interest  which  a  widow  has  in  the  estate 
But  ahe  uk  iolidrited  from  her  husband  was  at  one  time  a  subject 
eiww''^*^  of  some  contention ;  but  the  question  has  now  been 
settled  by  decisions  of  the  highest  authority.  I  shall 
have  to  consider  this  subject  again  under  the  head  of  stri- 
dhan,  and  I  need  not  dwell  upon  it  at  any  length  here.  U 
.  will  be  sufficient  for  my  present  purpose  to  say  that  it  has 
been  held  generally  that  the  widow  takes  a  special  and 
qualified  estate  with  a  limited  power  of  alienation,  she  being 
competent  to  alienate  it  only  under  certain  circumstances  and 
for  certain  purposes.  This  is  the  rule  laid  down  by  the  Judi- 
cial Committee,  in  the  case  of  The  Collector  of  MaatUipatam 
T.  CavaXy  VericcUa  Narainapalt,  in  which  it  was  iurther 
observed ; — "  Their  Ix>Tdships  are  of  opinion  that  the  rastric- 
tions  on  a  Hindu  widow's  power  of  alienation  are  insepan- 
ble  from  her  estate,  and  that  their  existence  does  not  depend 
on  that  of  heirs  citable  of  taking  on  her  death.  It  follows 
that  if,  fto-  want  <^  heirs,  the  right  to  the  property,  so  iar  as 
it  has  not  been  lawfully  disposed  of  by  her,  passes  to  the 
Crown,  the  Crown  must  have  the  same  power  which  an  heir 
would  have  of  protecting  its  interests  by  impeaching  any 
unauthorized  alienation  by  the  widow.'" 

There  is  distinct  authority  in  the  Dayabhaga,*  the  Smriti 
Chandrika,*  and  also  in  the  Vivada  Chintamani*  (so  far  sa 
immoveable  property  is  concerned),  for  the  position  that  the 
widow's  interest  is  a  limited  one.  But  there  being  no  such 
provision  in  the  Mitakshara,  it  was  contended  in  the  case  of 
Musaamat  Thakoor  Dayhee  v.  Bai  Baluck  Bam,'  thai,  in  the 

'  2  w.  R(P.  C.),61. 

■  Ch.  XI,  Heo.  I,  B6— 6S.  •  Ck.  XI,  S«a.  I,  2B— 33. 

*  Tagrore'a  traoBlatfon,  pp.  361—263,  and  392. 

»  10  W  R  (P.  0  ),  3. 
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Benares  school,  the  widow's  estate  in  her  husband's  property  Lectdb*  T. 
was  absolute ;  but  the  Privy  Covmeil  observed  :  "  The  result 
of  the  authorities  seems  to  be  that  although,  according  to  the 
law  of  the  Western  schools,  the  widow  may  have  a  power  of 
disposing  of  moveable  property  inherited  from  her  husband, 
which  she  has  not  xmdet  the  law  of  Bengal,  she  is,  by  the  one 
law  as  by  the  other,  restricted  irom  aliemng  any  immoveable 
property  which  she  has  so  inherited ;  and  that,  on  her  death, 
the  immoveable  property  and  the  moveable,  if  she  has  not 
otherwise  disposed  of  it,  pass  to  the  next  heir  of  her  husband." 
The  question  whether  the  widow  has  the  power  of  alienating 
moveable  property,  which  was  left  nndecided  in  this  case,  was 
raised  in  the  case  of  Bhugwandeen  Doobey  v.  Myria  Baee^ 
but  the  Judicial  Committee  answered  it  in  the  negative,  ob- 
serving :  "  The  reasons  for  the  restrictions  which  the  Hindoo 
law  imposes  on  the  widow's  dominion  over  her  inheritance 
from  her  husband,  whether  founded  on  her  natural  depend- 
ence on  others,  her  duty  to  lead  an  ascetic  life,  or  on  the 
impolicy  of  allowing  the  wealth  of  one  &mily  to  pass  to 
another,  are  as  applicable  to  personal  property  invested  so  aa 
to  yield  an  income,  as  they  are  to  land.  The  more  ancient 
texts  importing  the  restriction  are  general.  It  lies  on  those 
who  assert  that  moveable  property  is  not  subject  to  the 
restriction  to  establish  that  exception  to  the  generality  of  the 
mle.  The  diversity  of  opinion  amongst  the  Benares  Pandits 
is  sufficient  to  show  that  the  supposed  distinction  between 
moveable  and  immoveable  property  is  anything  but  well 
established  in  that  school."  This  is  the  law  of  the  Benares 
school  But,  according  to  the  Hindu  law  as  it  obtains  in  the 
Preudency  of  Bombay,  the  widow  has  been  held  to  possess 

»  »  W.  B  (P.  C),  B3, 
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Lkctukb  V.  absolute  right  over  moveable  property  inherited  from  het 
husband.' 

Though  generally  incompetent  to  alienate  the  property 
inherited  from  her  husband,  the  widow  may  yet  efiect 
a  vaild  alienation  with  the  consent  of  all  her  husband's 
kindred  who  are  likely  to  be  interested  in  disputing  the 
transaction.' 
Sn«ce«iim  of  When  there  are  several  widows,  the  eldest  or  the  first, 
iiows.  according  to  Sir  Thomaa  Strange,"  succeeds  to  the  estate,  and 

the  others  are  entitled  to  maintenance ;  but  according  to 
Macnaghten,*  they  all  jointly  inherit  their  husband's  estate. 
In  this  conflict  of  opinion,  Mr.  Justice  Kemp  in  one 
case  *  observed,  that  it  was  a  moot  point  whether,  under  the 
Mitakshara,  the  elder  widow  inherits  the  whole  estate,  the 
younger  receiving  maintenance,  or  whether  tiie  rights  of  the 
two  widows  are  equal  Considering  that  by  the  term  patni 
is  meant  the  wife  who  has  the  right  to  he  associated  with  her 
husband  in  his  religioiis  rites,"  and  considering  that  accord- 
ing to  Tajnavalkya,  Vishnu,  Katyayana,  and  Daksha,*  that 
right  belongs  only  to  the  eldest  wife.  Sir  T.  Strange's  opinon 
is  not  altogether  without  authority ;  but  the  balance  of 
authority  is  decidedly  in  favor  of  the  opposite  view. 

In  the  Mitakshara  Uiere  is  a  passage  which  seems  to  have 
been  inadvertently  omitted  by  Colebrooke  in  hia  bansla- 
tioa,  hut  which  ought  to  come  between  verses  5  and  6  of 


*  Pnnjirandaa  Talddu  c  DeTlcnTKbai,  I  Bom.,  ISO. 

*  See  Bajlnkliee  DebU  t>.  Qfdcool  Cbnnder  01iowdlii7,  IZ  W.  B. 
(P.  a),  47 

*  1  Strange.  66. 

'  PrinoipUa  of  Hlndn  Lmw,  pp.  SO.  21 . 

*  Jndoobnnsee  Eoer  v.  GiTblnran  Koer,  12  W.  &,  158. 

*  Bee  Smiitii  Chamdiikft.  Ch.  XI,  Sao.  I,  9. 
'  ColebMMke'B  Dig«rt,  Bk.  IT,  48— SI. 
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Secticm  I  of  Chapter  II  of  his  tnuialation,  and  vhich  tuns  LBoroBm  V. 
thofl: — 

"  The  siligiilar  number  is  intended  to  indieats  (identity 
(rf)  claaa  Henoe  if  there  be  many  (wives)  of  the  aatue  and 
diflerent  olaseea,  they  take  the  estate  after  dividing  it  accord- 
ing to  their  doe  shares." 

This  is  tieax  aathority  in  &vor  of  their  joint  right. 

The  author  of  the  Subodhini  sapports  the  view  that, 
tiiere  may  be  m.oi6  pcUiua  than  one.* 

The  Tyavahara  Mayukha'  and  tiie  Smriti  Ofaandrikas 
also  expre«sly  provide  that  if  there  be  several  widows 
they  inherit  jmntiy. 

Hie  Dayabhaga  and  the  Dayatattwa  are  not  veiy  explicit 
00  tins  pcnnt,  though  Jagannatha  thinks  that,  according  to 
Jimutav^iana,  the  eldest  widow  alone  succeeds.*  But,  as  has 
beoi  pointed  out,*  the  seniority  of  which  Jimutavahana*  ukl 
Raghnnandana'  speak,  is  evid^tiy  seniority  in  point  of 
class,  and  not  seniority  among  seventl  wives  of  the  same 
class. 

The  anthmty  of  reported  deciaoBs'  is  almost  unifimnly 
in  favor  of  the  rule  that  when  there  are  several  widows 
t^ey  bH  succeed  to  their  husband's  estate  jointly.  One 
of  the  latest  cases  on  the  point  is  that  of  Oajapalki  NUamani 
V.  Oajapaiki  Radhamani.* 

I  Mitakab&n.  Ch.  II,  Sec.  I,  6  note. 

•Ch.IV,  Soo.VIII,9.  '  Ch.  II,  Sbo.  1, 67. 

*  GolebTooke'B  VigeBt,  Bk.V,  114,  ootumenUr;  (Tol  II,  Mod.  ed.,  p.  640). 

*  ShHsa  Ctmrn's  Ty&Taatha  Dmrpuu,  pp.  41,42. 

*  Ch.  XI,  Sm.  I,  47.  '  Da:r»taUira,  Oh.  XI,  19,  30. 

'  See  Dm  deM  Bui^bntty  Bani  v.  RadskiBnao  Hookeriee,  Montrion'a 
C*Ma,  3U  ;  Sreematity  Berjeaaorj  Doaaee  c.  Ramconny  Dntb,  East's 
KobB,  Cam  E4,  2  Moiley's  Dlgaat,  p.  80  ;  1  W.  And  B.,  89  ;  Ramia  b. 
Bhagi,  1  Bom.,  66  ;  Jijoyiambs  Bayi  Saiba  o.  Kamikgbi  Bsyl  Baiba, 
S  Hid.,  421. 

■  I.L.B.,1  Had.,  290. 
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A.  widow,  in  order  to  be  entitled  to  succeed  totlie  eetaterf 
her  husband,  must  be  diaste  at  the  time  when  &b  saoceeaoD 
opens.  This  is  clearly  laid  down  l^  all  the  commentaton,' 
and  has  never  been  questioned.  Bot  the  question  whethra 
subsequent  unchastity  in  a  widow  would  divest  her  c^ 
the  estate  already  vested  in  her,  has  not  been  altogether 
&ee  from  doubt.  It  was  recently  nused  before  the  Hi^ 
Court  of  Bengal,  in  the  case  of  Kerry  Eolilaaee  v.  Monet 
Bcem  Kolita'  which  was  beard  before  a  Full  Bench  taa,- 
sisting  of  all  the  Judges,  and  in  which  it  baa  been  held 
by  the  majority  of  the  Court  that  a  widow,  who  hu 
once  inherited  the  estate  of  her  husband,  is  not  liable  to 
forfeit  it  for  subsequent  onchastity.  An  appeal  having 
been  preferred  to  Her  Majesty  in  Coondl  against  this  deci- 
sion, the  question  remains  to  be  finally  settled  by  the 
Privy  Council 

One  peculiarity  of  widowhood  in  the  Hindu  law  is  its  per- 
petual character,  it  being  incapable  of  being  terminated 
otherwise  than  by  death.  But  this  rale  has  now  been  alm>- 
gated  by  Act  XV  of  1856,  which  permits  the  remarriage  of 
Hindu  widows. 


■  See  HiUkdwrA.  Ch.  U,  8eo.  I,  S9;  TfanliHs  Hkjnklift,  Cb.  IV, 
Sea  VUI,  2 ;  D>7ftbiup^  Oh.  ZI,  Sea.  I,  43,  M  :  eee  ftbo  Ker? 
KoUtaneev  McneeBwn  KoUta,jMr  JaokKHi.Jn  19  W.  a,406. 

■  19W.ll.,S6T. 
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CESTilN  CnSTOlUBT  AND  STATUTOBY  FORUS  OF  MARKIAQS. 
Scop*  of  Uw  prcMOt  Lectna— CoDdilioin  reqauila  for  validity  of  enatom— It 

oppOMd  to  ths  genual  apirit  ot  tfaa  law — Burden  ol  proof  where  cnatom  ia 
pleaded — Forme  ol  narriaga  aacordiog  to  lamily  nsagea — Cnsloin  in  Ibe 
Tipperah  BaJ — Cnatooi  among  Uriya  Chiafi — Forma  ol  maniage  according 
to  local,  tribal,  and  caiCe  EDitoma — Coatoma  ol  Bengal — Tribes  cf  Aeeam — 
The  Sock—The  Switab— Tribaa  of  Chota  Nagpar»— Ciutoma  oi  the  North- 
ITnt  and  the  Fonjab — Coatoiiu  of  the  Bomba;  Praaidano;— Partisa  to  mir- 
Tiaga-~BUrothmBnt— IHvare^-Bemarriage— Oiatom*  of  Bauthem  India— 
Prohibiled    degree*— Difercnt  lonna  ot  mkniage— Malabar  law— Canareee 

«aatoms  —  VairtmBTaa—Ooaaria— Buddhists— Jaiaaa—8ikha— Brabmoa—lle- 
inarriaga  of  widows — Act  ZV  of  1866 — Uomuki  oa  it*  provisioD* — Act  III 
of  1BT3. 

Wb  have  hitherto  heea  considering  the  Hindu  law  of  Scope  oi  the 
nuurif^^  strictly  bo  called, — that  is,  the  law  as  laid  down  by  ton. 
the  sages  and  the  coDunentators.  But  that  is  not  the  whole 
of  the  law  on  the  subject.  There  are  Hindu  tribes,  Hindu 
&nulieB,  and  Hindu  sects,  which,  from  differences  in  habits, 
sentiments,  and  doctrine,  and  from  other  causes,  are  found 
to  observe  practices  in  relation  to  marriage  widely  dif- 
ferent from  those  enjoined  by  the  Hindu  saetrae ;  and,  from 
the  posttioQ  assigned  to  custom  as  a  source  of  law  in 
Hindu  jorisprudence,'  €aeae  practices  are  regarded  as  l^al, 
and  the  rules  r^folating  them  form  an  important  supple- 
ment to  the  Hindu  law.  The  British  Indian  Legislature,  too, 
has  legalized  certun  descriptions  of  marriage,  with  a  view  to 
meet  the  growing  wants  of  Hindu  sodety.  In  the  present 
lecture  I  shall  notice  briefly,  first,  some  of  these  customaiy 

*  See  The  CoUeotoi  of  U adan  e.  Haltn  BamliBg*  SaUmpai^r,  10  W.  B. 
(F.C.),  21, 
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Lboiubx  TI.  forms  of  marriage,  and,  secondly,  the  fonns  that  have  been 
declared  legal  by  statute  law. 

An  account  of  the  customaiy  fonns  of  Hindu  marriage 
may  be  preiaced  with  a  few  words  explanatory  of  the  condi- 
tions necessary  for  the  validity  of  custom  in  Hindu  lav. 

Under  the  English  law,  a  custom  in  order  to  be  valid 
must  be  ancient,  invariable,  reasonable,  and  certain.  Similar 
qualifications  apply  more  or  less  to  custom  under  tiie 
Hindu  law. 

The  most  important  of  Uiese  qualifications  is,  that  a  custom 
must  be  ancient  in  order  that  it  may  have  the  force  of  Uw. 

"  Immemorial  custom,"  says  Manu,'  "  is  transcendent  law, 
approved  in  the  scripture,  and  in  the  codes  of  divine 
legislators." 

So  the  text  of  the  Vamana  Purana,  quoted  by  Vacha^Mti 
and  Raghunandana,  declares  :  "  A  man  should  not  neglect 
the  approved  customs  of  districts,  the  equitable  rules  of  hi« 
family,  or  the  particul^  laws  of  his  race.  In  whatever 
country,  whatever  usage  has  passed  through  succeesiTe 
generations,  let  not  a  man  there  disr^ard  it ;  such  usage 
is  law  in  that  country ."■ 

These  texts  require  that  a  custom  must  be  ancient  in  order 
that  it  may  be  binding.  There  is,  however,  no  definite  rule 
in  Hindu  law  as  to  how  old  a  custom  must  be,  in  order  that 
it  may  have  the  force  of  law.  Sir  Charlea  Grey,  C.  J.,  in  an 
early  case,  is  reported  to  have  observed  that  a  custom  to  be 
valid,  as  regards  Calcutta,  must  have  existed  &om  before  the 
year  1773,  and  as  r^ards  the  Uofiissil,  irom  before  the  year 
1793 ;  *  and  the  reason  assigned  for  this  rule  is,  that,  since 


*  1, 108.  ■  ColebnMke'B  Difeat;.  Bk.  1, 9S,  99, 

*  See  the  eitntot  from  Qta    jndgmeiit   of   Sir  O.  Grey,  in   Bbuw 
Clifinin'e  YjaTRHtha  Darp»ii>,  p.  314  note ;  Me  ant»,  p.  11. 
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th^  dates,  the  powwr  of  making  lawB  having  become  veeted  Lkcivsx  Yf. 
in  tlie  Briti^  Legislature,  no  change  can  be  effected  in  the 
Hindu  law  by  any  other  agency.  The  correctness  of  this 
rule,  how«ver,  is  in  some  coses  open  to  question.  Hindu 
law,  though  it  has  now  lost  its  vitality  considerably,  is, 
nevertheless  a  growing  syHt«m,  Bosceptible  of  change  from 
within ;  and  it  may  well  be  ui^ed  that  the  legislature,  when 
it  declares  that  the  Hindu  law  shall  be  the  rule  of  decision 
in  certain  cases,  refers  to  the  living  Hindu  law  at  the  time, 
and  not  to  the  obsolete  Hindu  law  of  any  definite  epoch. 
We  may,  at  any  rate,  fairly  say,  that,  in  the  Hindu  law, 
not  only  is  it  unneoesaaiy  to  trace  back  the  existence  of  a 
rastom  to  any  definite  date,  but  even  the  indefinite  condition 
of  being  ancient  may,  in  favor  of  some  classes  of  customs, 
have  to  be  dispensed  with.  Thus,  suppose  that  a  new 
Hindu  sect  oomea  into  existenoe,  and,  from  religions  scruples, 
•dopts  a  form  of  marriage  somewhat  different  from  the 
orthodox  form ;  it  would  be  goingtoo  far  to  hold  that  these 
mairiages  are  void,  and  tlius  to  bastardise  a  whole  commu- 
nis, simply  because  the  sect  and  its  practices  are  of  recent 
nigin.  Qenerally  speaking,  other  conditions  being  fulfilled, 
a  custom  ought  to  be  reoogniwd  as  valid,  when,  either  &om 
observance  for  a  long  time,  or  from  adoption  by  a  oonsi* 
denble  and  organized  body  of  persons,  it  has  influenced  the 
conduct  of  peojde  to  such  an  extent,  that  to  disregard  it, 
would  be  to  disappoint  well-grounded  and  reasonable  ex- 
pectations of  men. 

Another  qualification  which  follows  from  the  preceding,  oontinuou 
is,  that  a  custom  must  be  continuous ;  and  it  has  been  held* 
that  well-established  discontinuance  would  destroy  a  cus- 
tom, tiiongh  at  one  time  it  might  have  existed. 

'  lUjah  B>J  KEmsh  Singh  r.  Bunjo;  Snmw  Homomdw,  19  W.  B.,  8. 
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LacrruBB  TL  Certamty  is  another  condition  necessary  for  the  validity  ot 
cnBtmn ;  and  a  custom  that  is  fiuotuating  uid  uncertun  is  no 
cnstom  at  all.' 

It  mod)  not       Another  condition  for  the  validity  of  custom,  whidi 
not  opposed    forms  the  subject  of  some  discassion  in  Hindu  juns[nii- 
ipir^^^e  denoe,  is,  that  it  must  not  be  immoral,  nor  opposed  to  Uie 
^'  general  spirit  of  the  Hindu  law.    Jagaimatha  has  some 

pertinmt,  though  somewhat  quainiJy  expreaaed,  observe 
tions  on  this  point :  "  The  use  of  law,"  says  he, "  is  only  to 
prevent  ibe  introduction  of  multiform  practices  at  the  will  of 
men  of  the  present  generation.  Where  many  texts  of  law 
are  incomdstent,  or  many  interpretations  of  the  same  text  are 
contradictoiy,  usage  alone  can  be  received  as  a  role  of 
conduct :  and  practice,  which  differs  in  some  respecta  from 
positive  ordinances,  but  is  not  remote  A^m  ancient  l^isla- 
tion,  can  only  be  confirmed  by  its  general  connection  wiiii 
law.  Consequently,  that  practice  which  is  conformable  to 
law  is  best,  hat  ihat  which  is  inconsistent  therewith  most 
be  abolished ;  yet,  if  that  may  not  be,  practice  inconsistent 
with  law  must  be  nevertheless  retained.  But  where  no 
poeitive  ordinance  is  found,  there  is  nothing  incon^stent 
with  any  known  law,  and  in  that  case  approved  usage 
alone  must  regulate  proceedi/nga.'" 

The  truth  is,  that  custom,  from  its  very  nature,  must  be 
inconsistent  with  the  general  rule  of  law,  if  there  is  any  mle 
on  the  subject ;  and,  therefore,  the  condition  under  notice 
,  ought  to  be  r^arded  as  sufficiently  complied  with,  if  there 
is,  as  Mr.  Justice  West  expresses  it,  a  general  con^ni^ 
wiUi  the  Yedic  systenL*  The  fulfilment  of  this  condition 
has  been  always  inusted  upon  }yy  the  Courts.    Thus  the 

>  Lnchmnn  I«ll  c.  Mohan  IaU  SluvTft  Oftjal,  16  W.  B.,  17». 
*  Colofarooke's  Digwt,  Bk.  I,  60,  eixameaiatj. 
■  Bhkn  NaiULJi  Utp«t  v.  Siiudrri>«i,  11  Bom.,  2IH. 
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High  Court  of  Bengal  haa  held,  that  an  agreement  to  dissolve  Ltotubk  VI. 
a  nuuriage  on  the  happening  of  a  certain  oontingency  is 
roid  as  being  opposed  to  the  polii^  of  the  law ; '  and  the 
High  Court  of  Bombay  refused  to  recognize  a  custom  by 
which  a  wife  conld  obtain  divoiVe  and  marry  again  without 
the  consent  of  her  husband,  on  the  ground  of  its  being  an 
immonl  custom,  and  its  being  entirely  opposed  to  the  spirit 
of  the  Hindu  law.' 

But  here  an  important  distinction  ought  to  be  observed. 
Conformity  witit  the  general  spirit  of  the  Hindu  law  is 
to  be  insisted  upon  as  a  necessary  condition,  only  in  those 
cases  where  the  custom  pleaded  is  one  obtaining  among 
people  who  are  Hindus  properly  bo  called,  and  who  follow 
that  law  in  the  mun.  But  this  condition  is  qot  applicable 
to  the  customs  of  people  such  as  the  Nairs  and  tiie  Maravacs 
of  Southern  India,  who  observe  practices  widely  different 
from  those  of  real  Hindus,  and  who  can  be  called  Hindus 
only  because  of  the  indefinite  character  of  Hinduism.  To 
make  the  validity  of  their  (rustoms  depend  upon  confonoity 
with  the  general  spirit  of  the  Hindu  law,  would  be  to  abro- 
gate those  customs  altogether,  and  either  to  leave  these 
people  without  law,  or  to  force  upon  them  the  Hindu  law  of 
the  sages  and  the  commentators.  The  truth  is,  that  the 
bodies  of  customs  governing  these  tribes  and  daasea  are  not 
in  the  nature  of  exceptions  to  the  general  Hindu  law,  for 
that  law  has  never  been  the  rule  with  them ;  but  they  are 
distinct  bodies  of  law  in  themselvee,  co-ordinate  -mth  that 
lai^er  body  which  has  been  reduced  to  writing,  and  is  known 
as  the  Hindu  law  properly  so  caJled. 

>  SMtaram  v.  HnsMmnt  Aheetee  Heenuee,  20  W.  K,  i9. 

"  Beg.  V.  EuBUi  Ooj»,  2  Bom.,  IIT  ;  Uji  v.  Hathl  Lain,  7  Bom,,  A.  C.  J., 
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LBcroBK  TI.  Custom  being  naually  in  the  natore  of  an  exoqttion  to  the 
general  law,  tlie  rule  ia,  that  a  piuty  who  pleads  a  eastom 
proof  whtn  as  obt&iuiiig  in  bdj  particular  oommunity  or  &mily  of 
piudwL  Hindus,  in  derogation  of  the  ordinaiy  Hindu  law,  mnst 
prove  its  existence  by  evidence ;  tiiat,  in  the  abaenoe  of 
such  evidence,  the  general  law  shall  prevail'  Gentt«lly 
speaking,  the  conecbiesB  of  tills  rule  is  undeniable.  Bat 
the  application  of  this  mle  to  some  cases  may  call  for  a 
word  of  explanation.  Thus,  in  tiie  case  of  LaUa  MaluAeer 
Perahad  v,  MvMamwt  Kwndun  Kcowar  '  (which  has  been 
followed  in  Bombay^  it  has  bemi  held  by  tite  High  Conrtof 
Bengal  that,  in  the  absence  of  evidence  to  show  that  the  law 
of  tiie  sect  called  tiie  Jainaa  is  different  from  the  ordinary 
.  Hindnlaw.l^Iatter  lawshallbedeemedai^lieable  totbem. 
Now  this  view  can  be  supported  only  on  tiie  ground  that 
the  Jainas,  bef<»«  their  schism,  were  true  Hindus,  and 
as  such  were  governed  by  tiie  Hindn  law ;  so  that  it  may 
be  presumed,  in  the  absence  o(  evidence  to  the  eontnuy,  that 
tiie  same  law  governs  tiiem  stall.  And  in  the  case  of  tribes 
that  have  never  bewi  true  Bindos,  and  are  oaiy  jKHninally 
within  the  pale  of  Hinduism,  tbou^  retbily  observing 
practices  widely  at  variance  witii  it,  tbe  pnqsiety  of  follow- 
ing the  rule  under  notice  seems  open  to  question. 

Where  a  eustcHn  does  not  govern  a  tribe  or  a  community, 
but  is  peculiar  tmly  to  a  ungle  family,  the  above  mle 
is  more  strictly  eitforeed  than  ever.  The  Courts  look  witii 
a  jealous  eye  upon  attempts  by  a  single  family  to  m^e  a 


>  See  Bemmah  Ummh  v.  Pklfttbjui  Titll  Huja  Oootli7  tJinah,  IS  W.  B. 
(P.  0.),  47  ;  Buna  Lakhmi  Anunkl  •.  BiTanwuuiUik  F«niiul,  17  W.  B., 
US  ;  Hanrau  Bttbi^i  v.  Nan*  lUiiohu,  7  Bom.,  A.  0.  J.,  ITS. 

•  S  W.  B.,  116.  ■  BhsgnndM  Tejmal  e.  Bajmal,  10  Bon.,  341. 
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law  for  itself;  and  in  some  cases'  they  have  gone  even  so  LscrrBB  TI 
&r  aa  to  deny  the  validity  of  family  customs  in  derogation 
of  the  general  law,  except  as  regards  Rajas  and  Chiefs. 

I  may  observe  that,  in  the  absence  of  evidence  to  the  con- 
traty,  it  is  a  presumption  of  Hindu  law  that  a  family, 
migrating  from  one  province  to  another,  retains  ite  old 
customs  ;*  and  this  presumption  is  founded  upon  the  fact 
that,  notwithstanding  any  change  of  domicil,  the  Hindus, 
as  a  rule,  tenaciously  cling  to  their  old  usages.  It  is  perhaps 
partly  owing  to  tiiis  fact,  that  in  one  and  the  same  loca- 
lity difierent  customs  may  be  observed  to  prevail  in  differ- 
ent bmilies,  while  in  places  widely  distant  from  one  another, 
the  same  customs  may  be  foimd  to  exist. 

A  custom  may  be  either  peculiar  to  a  single  ikmily,  or  it 
may  be  common  to  a  group  of  fiuuilies,  the  common  bond 
of  onion  being  residence  in  a  particular  locality,  or  unity  of 
tribe  or  caste,  or  unity  of  creed.  So  that,  the  customary  forms 
of  marriage  in  Hindu  law  may,  for  convenience  of  treat- 
ment,  be  divided  into  the  following  classes  :  those  according 
to  family  customs ;  those  according  to  local,  tribal,  or  caste 
costoms ;  uid  those  according  to  sectarian  customs.  These 
will  be  considered  separately,  and  in  the  order  given  above. 

I  be^iu  with  the  customary  forms  of  Hindu  marriage  which  Farm*  of 
are  sanctioned  by  the  usages  of  particular  families.     Here  the  ^(^ig  ■» 
first  question  that  arises  is,  how  far  such  usages,  in  deroga-  *  '    ^**'^ 
tion  of  the  ordinary  law,  are  entitled  to  be  recognized  by  the 

'  BuvautntT  EidinKtqxpft  e.  Hutbippa  Eidlngappa,  1  Bom.,  App., 
ilrii ;  Tan  Clund  s.  B«eb  Bam,  3  ISad.,  E7  ;  MadfakTuv  Bagluveiidia  t>. 
Balkrialuu  BBtfliaTendn,  1  Bom.,  A.  0.  J,  113;  but  Bee  Bhaa  Ifuiaji 
UCpA  V.  Siuidrab»i,  II  Bom.,  2tS. 

■  See   Bntohepatty    Dntti   e.    Rsjimdet  Narain,   2  Hoo.   I.  A.,   132 ; 
Ootmn    Chnnder    BhnttBohkrjee   «.    0bli07aliiim   HisMr,  Sath.,    F,   B, 
B. ,  S7  ;  Eoonmd   Ghimdar  Boy  e.  Beeta  Eanth  Boy,  ib.,  75  ;  SooreDdro 
ITitli  Boy  «.  Hnnamnt  Heeroomoue«  BnrmonM,  10  W.  B.,  (P.  0.),  36. 
F   2 
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Lkctubk  VI  Courte.  The  qaesticm  haa  been  nused  in  connecti<Hi  with 
the  subject  oi  inheritance ;  and  thou^  in  the  case  of  greit 
funiUee,  such  as  tJioee  of  Rajas  and  Chi^,  tiie  autbori* 
ties  are  unanimous  in  upholding  the  validity  of  well- 
established  aneient  kuldchdT,  or  family  custotfi,*  there  ^ 
pears  to  be  some  difference  of  opinion  about  the  validity 
of  custom  [o^vajling  in  a  petty  family.  Thus,  the  Higb 
Ckmrt  of  Bombay,  on  one  occasion,  observed,  that "  it  would 
be  a  duigerous  doctrine  that  any  petty  &mily  is  at 
liberty  to  make  a  law  for  itself,  and  thus  to  set  aside  Ute 
general  law  of  the  country ; "  *  and  the  same  view  was  adc^ 
ed  both  in  Uadrss  and  in  Bombay  in  subsequent  caeee.* 
v^ut  in  a  recent  case,*  Mr.  Justice  West,  after  a  full  ezauuna- 
I  tion  of  the  authorities  on  the  subject,  has  come  to  the  eoa- 
I  elusion  that  a  &inily  custom  of  proved  antiquity,  is  raititied 
to  be  recognized  by  tiie  Court*,  irrespective  of  the  poeitioii 
and  rank  of  the  family ;  and  this  rule  is,  no  doubt,  in  accord- 
uice  with  the  texts  of  Hindu  law,  which  make  no  distjnc- 
ti<m  between  great  and  petty  bmiUes.  The  truth  is,  that  a 
petty  family  ia  not  likely  to  be  able  to  trace  its  customs 
very  far  back,  and  that  a  family  must  be  ot  some  position 
and  eminence,  in  order  to  be  able  to  establish  the  antiqui^ 
of  its  customs ;  so  that  practically,  in  the  majority  of  eases, 
kiUachdr,  such  as  should  have  the  force  of  law,  can  be  estab- 
lished only  in  regard  to  great  families. 

Forms  of  marriage  differ  in  ^eir  minor  details  according 

*  Set  Raj^  B&tdTBtumd  Bin^h  r  Bndnnuid  Bingh,  6  3d.  Bsp^  1M ; 
Bftwnt  Urjaii  Singh  v.  Bawat  GhannMn  Blngli,  fi  Hoo.  I.  A.,  109 ;  Bibn 
Gou«ah  Datt  Kngli  v.  Hilurbjft  Hoheshnr  Bingh,  6  Moo.  I.  A.,  IM. 

*  BMVUitnv  Kidliig«ppa  v.  Hant»pp>  Eldliig«ppa,  1  Bom.,  App., 
ilvU. 

*  Tm*  Chftnd  e.  Beeb  Bam,  3  Mad.,  no  ;  Madbarrar  BBt:havendn  r. 
Balkriihna  BagbaTsndn,  4  Bon.,  A.  C.  J.,  113. 

*  Sbm  Nankji  Utpat  v.  aaninbii.  11  Bom.,  3411. 
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to  the  usages  of  different  families.  These  points  of  differ-  Lkctdu  TI. 
ence  it  would  be  usele&s  to  enumerate,  were  it  indeed 
poemble  to  do  so.  Even  the  usages  of  great  families,  involv- 
ing important  points  <tf  departure  from  the  general  Hindu 
Iaw,  however  valuable  as  a  ooltection  of  [fiwtts,  is  hardly 
entitled  to  detailed  enumertion  in  a  course  of  lectures  like 
ihe  present.  Such  usages,  when  cimtested,  shall  have  to  be 
proved  by  evidence.  I  shall  notice  here  only  a  few  of  the 
costoms  relating  to  marriage  in  great  families,  which  have 
been  judicially  recc^nized. 

In  the  'Kpperah  Raj  family,  in  addition  to  the  orthodox  Tr"'""!!"!!!!' 
form  of  marriage,  there  is  another  form  called  the  eantiffri- 
Atto,  whidi  is  sanctioned  by  custom,  and  which  is  celebrated 
by  the  worship  of  the  goddess  Tripura,  and  the  taking 
of  MTUi  (benediction)  water.'  This  form  is  sometimes 
identified  with  the  gandharia  form.  A  woman  married 
by  the  Baja  in  this  inferior  form  is  called  a  Eachua  Ranee, 
and  is  styled  simply  a  Devi,  while  women  married  by  him  in 
the  proper  form  are  designated  Maharanees  and  Mahadevis. 
Mr.  Jufitiee  Morris,  in  his  judgment  in  the  Ti^>perak  Raj 
case,  obaervea ; — *  "  It  is  manifest  that  the  pec^le  of  Tipperah, 
from  the  Bajah  downwards,  are  very  primitive,  and  that,  in 
their  manners  and  customs,  they  by  no  means  follow  the 
staict  tenets  of  the  Hindu  religion.  The  gandharva  or 
MrUigrikUa  form  of  marriage  is  commonly  adopted.  It 
is  simjde  in  character  and  requires  little  ceremony.  At 
the  same  time  a  marriage  in  this  form  is  binding  and  per- 
fectly valid.  The  Bajaha  do  not  appear  to  have  been  parti- 
cular in  their  choice  of  wives.     In  page  266,  we  Icam  that 


'  See  Chnokiodbiij  Tbakooi  r.  Beer  Chnnder  Joobraj,  1  W.  B.,  191. 
■  Gkjkamu  Nobodlp  ChaDdro  e.  Knjah  Btniliiiiiden,  29  W.  B.,  4U. 
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Lktukk  TI.  a  previous  Rajah,  Bamganga  Hanikhya.  was  the  son  of  a 
slave  girl  (or  Kachtia)." 

In  Rajah  Nugendv/r  Jfarain  v.  Rughoonath  Jfarain  J)ey' 
the  plaintiff,  as  the  eldest  son  of  the  Rajah  of  Foolkoo- 
sunoh,  in  the  district  of  Manbhum,  claimed  the  estate  of  his 
late  fatiier.  The  defendant,  a  yoonger  son  of  the  Ute  Bajali, 
resisted  the  claim  on  the  ground  that  the  plaintiff's  motlier 
wasabej/urb^ofiwifeof  thelateRajah, — thati8,onein\id>oee 
hands  the  Rajah  -would  not  take  cooked  rice,  owing  to  the 
infeiioritj  of  her  lather's  family ;  and  that,  by  a  costom  of 
the  family,  the  son  by  such  a  wife  was  not  entitled  to  tiie 
estate.  The  High  Court  of  Bengal  considered  the  custom 
not  proved,  and  held  that  there  was  no  dtstinctitm  between 
legitimate  obildran  bom  of  mothers  belonging  to  the  same 
great  caste  of  Kshatriyas.  It  would  appear  from  this  csas 
that  it  is  cuBtomary  with  the  Rajahs  in  the  Jun^e 
Mehals  to  many  women  belonging  to  inferior  grades  of  the 
Kshatriya  caste,  who  are  styled  Ranees  and  regarded  as 
lawful  wives  in  every  respect. 

CoMom  among  The  marriage  customs  of  the  Uriya  Rajahs'  and  Chiefs, 
are  given  in  the  compilation  known  aa  the  Fachis  Sawal, 
or  twenty-five  qaeations,  put  by  fiie  Superintendfflrt  of 
the  Tributary  Mehals  in  1814  to  the  leading  Rajahs  in  the 
Tributary  Mehals,  with  their  answers  to  the  same.  The 
following  is  the  substance  of  these  customary  rules : — 

The  Rajahs  may  have  a  plurality  of  wives,  there  being 
sometimes  as  many  as  seven,  fiie  first  being  styled  ibe  Pat 
Ranee,  or  Bara  Fat  Maha  Daee,  and  the  others  simply 
Ranees.* 


*  W.  B.  (18«),  20. 

•  FxiU*  St.tni,  Q  ud  A,  I  sad  n. 
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A  Rajah  generally  marriea  in  hia  own  caste ;  bat  when  Lkwfbb  tj 
mormge  in  the  same  caste  ia  not  procurable,  he  may 
Biarry  a  girl  oF  a  different  caste  in  the  pkulbiha  form, — 
that  is,  a  form  of  marriage  contracted  by  the  ceremony 
of  putting  a  garland  round  tiie  neck  of  the  woman,  or  by 
exchange  of  garlands.'  A  woman  married  in  this  form  is 
called  s  PkvJhibahi  as  distinguished  from  a  Bonee. 

In  some  killahs  or  states,  the  son  of  the  Pat  Banee  is  the 
preferential  heir  to  the  Baj,  and  in  his  default,  the  eldest 
among  the  sons  of  the  other  Banees  Bucceeds.  But  in  other 
k^idka  the  eldest  son  of  the  late  Rajah,  whether  he  be  bom 
of  the  Pat  Ranee  or  of  any  other  Banee,  succeeds  to  the 

In  the  former  daas  of  states, — that  is,  those  in  which  the 
son  of  the  Pat  Ranee  is  preferred  to  the  sons  of  other  Ba- 
ilees,— the  son  bom  of  the  pkadbibaki  wife  succeeds  in  default 
of  sons  by  Ranees ;  and  even  the  son  bom  of  a  con- 
cubine is  entitled  to  succeed  in  the  absence  of  certain 
male  relations  in  the  agnatic  line.  But  in  Uie  latter 
class  of  states,  the  succession  of  the  phulhibaMe  son  ia 
pod^ned  in  &TOur  of  tlie  brother,  his  eon,  and  certain 
other  males  in  the  agnatic  line,  while  the  son  of  the  con- 
cubine has  no  claim  to  the  succession.* 

Formerly  it  was  usual  for  the  Ranees  to  become  atUia. 
The  surviving  Ranees  are  entitled  to  maintenance,  but 
never  to  the  succession.* 

The  Pachis  Sawal  has  been  always  received  as  an  autiio- 
rity,  and  upon  the  basis  of  such  authority,  the  validity  of 
^e  ^uUnha  form  of  marriage,  and  the  rights  of  the  sons  of 

■  FBohia  Bawal,  Q.  and  A.,  VII  and  Till. 

■  Ibid,  Q.  and  A.,  IV  uid  T. 

'  Jbid,  Q.  and  A.,  X  and  III.  •  Ibid,  Q.  and  A.,  IZ. 
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'  '^''  the  jA,utbibahi8  and  of  concubines,  have  been  recognized  by 
otu-  Coorts.' 
rii!n'aeL»d^'     I  shall  now  consider  the  different  forms  of  marriage 
tnbi?  «id''    according  to  local,  trihol,  and  cftate  customs.    These  also  are 
cuta  euitoou.  j^jg  numerous    to   admit  of  an    exhaustive  enumeration, 
Kor  are  they  all  necessary  to  be  noticed  in  a  courae  of  lec- 
tures on  the  Hindu  law  of  marriage,  for  Severn}  of  the  half- 
civilized  Indian  tribes  do  not  at  all  come  within  the  pale  of 
Hinduism,    and    are    never  regarded   as   Hindus.     I  ^all 
only  notice  some  of   the    most  important  of  these  forms, 
which  obtain  among  people  who  are  Hindns  or  who  have 
adopted  ICndu  practices  more  or  less.     I  may  tell  you  that, 
as  a  general  rule,  deviations  from  the  ordinary  Hindu  law 
of  marriage  are  to  be  found  only  among  the  aboriginal 
tribes  and  the  lower  classes  of  Aryans ;  and  they  are  to  be 
met  with  among  the  higher  castes  of  Aryans,  only  where 
(as  in  Southern  India)  they  are  surrounded  by  non-Aiy&n 
influence. 
Outonu  oi  To  b^n  with  Bengal    Here  custom  takes  the  place  of 

""■^  the  general  law,  chiefly  in  Assam,  Kuch  Behar,  the  Santal 

Farganas,  and  Chota-Nagpore,  and  occasionally  among  cer- 
TribM  oi  ^^  tribes  in  otiier  parts  of  the  country.  The  Assam  valley, 
which  has  been  rendered  sacred  by  the  famous  temple  of 
Kamakhya,  has  long  been  the  seat  of  Hindu  influence ;  and 
according  to  Wilson,'  it  has  been  in  a  great  degree  the 
source  from  which  TaTttrik  innovations  have  proceeded. 
Nevertheless  it  has  retained  its  primitive  customs  in  regard 
to  marriage.     Among  the  agricultural  classes  of  some  tribes, 


*  See  Pnudhnr  Rot  D.  BMnabendeT  Hongrkj,  8.  D.  A.  R.  for  1661, 
p.  16  ;  Dorrap  Singli  Deo  v.  Bnamtdhnr  Ecf,  S  Ri^,  B3C  ;  BongadbDr 
Nnrendia  e.  Jngifurnatb  BhromiizboT  Bor,  1  JofgobhA  Sboitte'a  Law 
Beportor,  9S.  ■  Prefiwe  to  tha  Tiahna  Fmiu,  p.  ItU. 
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wlio  are  not  very  particular  in  following  the  Brahnumical  Lbctuu  VI. 
ritoal,  tiie  interchange  of  the  paji-lea£  constitutes  the  cere- 
mony of  marriage,  and  the  tearing  of  a  pan-ieaS  by  the 
husband  and  the  wife  indicates  dissolution  of  their  union.' 
Among  some  tribes,  there  is  a  mock  fight  for  Uie  bride, 
between  her  party  and  the  bridegroom's,  which  ends  in  tiie 
Huccesa  of  the  latter,  and  then  tiie  bridegroom  pays  a  price 
for  the  bride,  in  the  shape  of  a  present  to  her  fatiier.*  The 
marriage-tie  is  rather  lax  in  this  part  of  the  country ;  and 
there  is  a  reported  case  from  Assam,*  in  which  it  seems  to 
have  been  held  tiuA,  according  to  the  custom  of  the  commu- 
nity to  which  the  parties  belonged,  a  girl  might  marry  again 
in  the  lifetime  of  her  buBbcmd,  if  he  failed  to  perform  a 
second  ceremony  called  santUna,  corresponding  to  the  cere- 
mony of  garbhadhan,  and  neglected  her  for  a  long  time. 

Ajn<nig  the  Koch,  who  claim  kindred  witii  the  Aryan  iim  Koch. 
Hindus,  but  are  really  a  tribe  of  uon^Aryan  origin,  mar- 
riages are  usually  settled  by  the  motiters,  uid  not  by  tiie 
fittliers,  when  the   parties  are  young ;  and  widows  are  per- 
mitted to  remarry,' 

Among  the  Santals,  who  can  hardly  be  called  Hindus,  Tbe  Sanub. 
and  who  only  in  certain  places  have  partially  adopted 
Hindu-  practices,  the  marriage  customs  have  very  little  in 
common  with  those  of  the  Hindus.  The  [»itctice  of  child- 
marriage  is  strongly  condemned ;  boys  are  seldom  married 
before  sixteen ;  and  the  ordinary  nubile  age  for  a  girl  is 
fifteen.  Young  men  and  maidens  freely  mix  with  one 
another,  and  &eedom  of  selection  is  allowed  to  the  par- 
ties, thou^  it  is  considered  more  respectable  if  the  match 

'  Daltoa's  D«BOriptiTe  EUmolog;  of  B«n^,  p.  86. 
»  Ibid. 

■  Boolchknd  Rolita  v.  Juiokee,  26  W.  B.,  RS6. 
'  Dftlton's  I>eHriptiTe  Ethiiol<«7  of  Bengal,  p.  01. 
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IiECTDRK  Ti.  js  settled  by  their  parents  or  guardians.  A.  price  (general^ 
five  rupees)  is  paid  for  the  bride ;  and  the  essential  part  of 
the  nuptial  ceremony  conaists  in  iiie  evadvmian,  or  tbe 
painting  of  the  bride's  brow  with  Termilion,  and  the  social 
meal  which  the  bridegroom  and  the  bride  eat  together; 
after  which  the  bride  ceases  to  belong  to  her  father's  clan, 
and  becomes  a  member  of  her  husband's  family.  The  cere- 
mony of  messing  together,  you  will  observe,  is  not  peculiar 
to  the  Santals,  but  resembles  the  Roman  confarreatio,  and 
a  corresponding  ceremony  in  the  Hindu  nuptiala  Hie 
Santal  always  honors  his  wife  ;  and  polygamy,  though  not 
absolutely  prohibited,  is  practised  only  under  ezceptitaial 
circumstances,  such  as  barrenness  of  the  first  wife.  Divorce 
is  not  common,  and  can  only  be  allowed  witii  the  consent 
of  the  husband's  claosmeiL* 
Trib«i  of  Among  the    Risaos,*   the    Bhuiyas,'   and    the  Hoe^  of 

P°^  Chota-Nagpore,  persons  are  not  married  until  they  attain 

maturity.  Among  some  of  these  tribes,  unmarried  yoong 
men  and  women  are  allowed  A-eely  to  mix  with  one  another, 
uid  considerable  freedom  is  allowed  to  the  pariies  in  the 
selection  of  their  partners. 

A  price  has  generally  to  be  paid  for  the  bride.  As  with 
the  Santals,  eating  the  same  meal  together  is  the  prinapal 
ceremony  in  marriage,  so  with  the  Hos,  drinking  beer  to- 
gether constitutes  the  chief  nuptial  rite.  Among  some  of 
the  Chota-Nagpore  tribes,  remarriage  of  widows  is  allowed, 
and  the  practice  of  taking  to  wife,  in  the  aagai  form,  an 
elder  Inother's  widow,  is  common.* 


*  Bee  DaltoD'a  Deaoriptire  Ethuologr  of  Bengal,  pp.   216,  £16 ;  Hou- 
r's Annals  of  Bur&l  Bengal,  pp.  206,  208. 

'  Dalton'E  Deaoriptive  Ethnology  of  Bengal,  p.  132. 

•  Ibid,  p.  142.  ♦  Jbid,  pp.  182, 183.  •  Jbid,  p,  138. 
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The  validity  of  tlie  Bogai  marriage  among  one  of  these  Lxcrvta  TI. 
tribes,  has  been  rect^nized  in  a  reported  case,*  in  which  it 
has  been  farther  held  that  there  is  no  distinction  in  point 
of  heritable  right  between  a  son  by  a  aagai  and  one  by  a 
b^hi  wife. 

The  Kurmis  in  some  places  as  in  Singbhum,  observe 
the  ungolar  but  highly  significant  practice  of  making 
the  married  pair  mark  each  other  with  blood  drawn 
from  their  little  fingers,  as  a  sign  that  tiiey  have  become 
one  flesh.  This,  according  to  Dalton,*  is  probably  the 
origin  of  the  universal  practice  in  India,  of  marking  the 
bride  with  eimdur  or  red  lead.  Among  the  Kunuis,  widows 
are  allowed  to  marry  again. 

AmoniF  the  Jats  in  the  North-Westem  Provinces,  Kurao  Cusionn  of  iha 

^*  .  ,  Norlli-Weat 

Dkwreeeha,  or  the  marriage  of  a  widow  with  the  younger  •nd  ths  Pnn- 
broUier  of  her  deceased  husband,  is  common,  and  is  recog- 
nissed  as  Uwful ;  and  the  children  bom  of  such  marriage 
are  considered  legitimate,  and  are  entitled  to  inherit  their 
father's  estate  equally  with  other  sous.* 

In  the  Punjab,  custom  to  a  great  extent  takes  the  place 
of  law  ;  and,  accordingly,  by  the  Punjab  Laws  Amendment 
Act  (XII  of  1878),  s.  1,  it  is  expressly  provided  that  cus- 
tom, not  beii^  contrary  to  justice,  equity,  and  good  con- 
sdence,  shall  be  the  rule  of  decision  in  matters  relating  to 
marriage,  betrothal,  and  the  like.  The  compilation  styled 
"  Prindples  of  Law,"  published  in  1854  for  the  guidance  of 
Judicial  Officers  in  the  Punjab,  may  be  taken  as  furnishing 
some  evidence  of  local  usages ;  and  Section  VI  of  t^at  compi- 
lation refers  to  some  of  the  customs  of  the  Punjab  in 

*  Badalk  Qhueroin  c.  BndiJk  Peiehaa  Sing,  Hftrah.,  6U. 

*  DcecriptiTe  Ethnology  of  BsDg*),  pp.  220,  HW. 

*  SmFootdii  Hull  n.  Toobee Bam.  S N.  W.  P.  B.C.  B.  (IB6S),  p.  3I>0. 
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IKCTUBB  TI.  relation  to  marriage.  Of  these,  I  may  notice  one,  namel}*, 
that  marriage  Bolemnized  during  the  in&ncy  of  one  of  the 
partis,  and  not  consummated,  is,  in  some  cases,  deemed 
revocable,  though  the  party  revoking  it,  would  be  liabe  to  an 
action  for  damages ;  and  the  husband  in  such  cases  is  not 
deemed  entitled  to  the  custody  of  the  Trife.* 
Cu^iomi  ot  Uw  In  the  Presidency  of  Bombay,  the  customary  law  of  mar- 
Preaiti«iic7.  Hage,  especially  among  the  inferior  castes,  differs  consider- 
ably &om  die  general  Hindu  law  on  the  subject.  The  prin- 
cipal feature  of  the  difference  consista  in  these  caste-cus- 
toms freely  allowing  divorce  and  remarriage  of  widows  and 
divorced  wives.  So  well  established  is  this  custom  of  re- 
marriage, that  the  prohibition  agsinst  remarriage  of  widows 
in  the  Kali  age,  is  held  in  the  Western  Presidency  not  to 
apply  to  Sudras.'  The  second  marriage  of  a  wife  or  widow 
is  called  pat  by  the  Mahrattss,  and  natra  in  Quzerat.' 
Much  valuable  information  regarding  the  customs  of  different 
castes  in  the  Bombay  Presidency  is  collected  in  Steele's  Law 
and  Custom  of  Hindoo  Castes,  which  has  always  been 
accepted  as  an  authority  by  the  Courts.* 
Pirtiw  to  The  grounds  of  ineligibility  for  marriage  according  to  these 

muTimi.  caste-customs,  are  generally  speaking  the  same  as  those  under 
the  ordinary  Hindu  law.  The  parties  must  be  of  the  same 
caste,  of  different  gotras,  and  not  related  within  the  prohib- 
ited d^rees.  But  the  prohibited  degrees  are  different  from 
those  prescribed  by  the  ordinary  law,  uid  are  somewhat 
different  for  different  castes.  Among  several  castes,  a 
brother's  children  may  many  a  sister's  children.*    As  to  the 

■  See  Jcwun  v.  Saadhee.  5  Punjab  Reoord,  9 ;  dted  in  2  RaUigwi'a  S«I- 
Irct  CwM  in  Hindu  Law,  p.  3SG. 
'  Steele's  Law  and  CnaUtm  of  Hindoo  Cwtoa,  p.  36.  *  Jttd. 

*  Am  for  iDBtance  Rahi  >.  Gorind,  I.  L.R,1  Bomb..  lU. 

*  SWeie's  Law  snd  Custom  of  Hindoo  Caate*,  pp.  163,  316,  3(7. 
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validity  of  a  girl's  marriage  without  her  parents'  consent.  Lectori  -f  I. 
there  is  some  difference  of  opinion.*     Generally,  a  girl  is 
required  to  be  married  before  skanee  (puberty),  but  in  some 
of  the  inferior  castes  a  different  rule  obtains.' 

Betrothment,  called  mangni,  is  with  some  castes  irrevo-  BBtrailimwt. 
cable  except  for  just  cause ;  while  according  to  others,  it  con 
be  lotiken  off  by  mutual  consent.'  It  has  been  held,  how- 
ever, that  specific  performance  of  a  contract  of  betrothal 
cannot  be  enforced  ;*  and  this  is  now  the  rule  laid  down  by 
the  Specific  Belief  Act.'  Where  the  contract  ia  broken  off 
through  the  fault  of  either  party,  the  other  is  entitled  to  a 
return  of  the  Jewels  and  other  presente,  as  well  as  to  com- 
pensation.* 

Among  the  inferior  castes,  when  the  husband  and  the  ni,p^  , 
wife  ate  found  to  belong  to  different  castee,  or  to  the  same  ■^'''''i^* 
gotra,  if  the  discovery  is  made  before  shamee,  or  even  after 
ahanee  but  before  the  birth  of  children,  the  husband  may 
give  the  wife  a  char  ekitti,  or  deed  of  divorce,  and  she  would 
then  be  competent  to  marry  another  in  the  pai  form.'  So,  on 
the  discovery  of  the  husband's  impotence  before  eka/nee, 
the  wife,  by  the  custom  of  certain  castes,  may,  with  the  con- 
Guirence  of  the  caste  assembly,  obtain  a  divorce,  and  contract 
■pai  marriage."  But  the  Courts  have  refused  to  recc^nize 
the  authority  of  the  caste  assembly  to  grant  divorce,  and 
they  have  also  refused  to  admit  the  validity  of  any  custom 


>  Steele'*  I«v  and  Cnatom  of  Hindoo  Cartee,  pp.  163,  348, 349. 

'  IbU,  pp.  162,  3*7. 

'  IbH.  pp.  160, 843—846 ;  I  Hoilejt'i  Digeet,  pp.  287,  388,  pU.  3—7,  10. 

•  Umedklk*  v.  NagindM  N*rotomdaB,  7  Bom.,  O  C.  J.,  122. 

•  See.  21 ,  oL  (i)  (iliaatrfttion). 

•  Steele,  pp.  161,  344,  346,  S61  ;  Atmanun  Eeaoor  e.   Sheolal   Hulook- 
dmad,  1  'Boa.,  368,  oited  in  1  HoTlej'a  Digeet,  p.  287.  pi.  2. 

'  Steele,  p.  166,  *  !M,  167. 
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LBCTuutTI.  which  allows  divorce  without  the  consent  of  the  htiBbaDd,on 
the  ground  of  its  being  ui  immoral  custom,  and  being 
opposed  to  the  spirit  of  ^le  Hindn  law.*  Where  die 
divorce  is  obtained  by  mutual  consent,  the  ceremony 
accompaDying  it  consists  in  the  husband  breaking  the  wife's 
neck  ornament,  and  giving  her  a  char  ckiUi.' 

In  addition  to  impotence,  irr^ularity  in  marriage,  and 
jDutual  consent,  ill-treatment  is  a  ground  of  divorce  with 
certain  castes.* 

The  ceremonies  of  pai,  or  remarriage,  are  different  Snxa 
those  of  marri^e.*  The  remarriage  of  a  wife  is  con- 
sidered less  honorable  than  tiiat  of  a  widow.  Women, 
whether  widows  or  wives,  become  lowered  in  Bocial  positaoD 
by  remarriage,  and  are  excluded  fixMn  preparing  food  at  sacri- 
fices, and  &om  being  i»eaent  at  marriages.'  A  woman  by 
remarriage  loses  idao  all  her  rights  over  her  fint  huaband's 
property.*  She  looeea  likewise  hsr  right  to  the  custody  of 
her  children  (except  in&nts)  by  the  first  busband.' 

Children  by  pat  are  equally  le^timate  with  those  by 
marriage,  and  inherit  equally  with  them.'  But  before  ti)« 
passing  of  Act  XY  of  1856,  a  wife  by  lagiia  (i.  &,  one  mar- 
ried when  a  maiden)  had  higher  rights  than  one  married  hy 
pat.    Remarriage  of  widows  being,  however,  now  l^alized 

*  Reg.  9.  Sambhn  Baghn,  I.  L  B.,  1  Bom.,  317  ;  B«hi  «.  Qorind,  iHi. 
116;  HaraTftn  Bhuthi  v.  Laring  Bhuthi,  I.  L.  B.,  2Boi>l,  140;  Beg.* 
EuBanGoja,  2  Bom,  117;  Ujiv.  Hathi  Lalu,  7  Bonu,  A.  C.  J.,  133; 
Djanm  Doolabh  r.  Bhcq  TTmba,  citod  in  3  Uorlej'i  dgeet,  181. 

■  Steele,  pp.  168,169. 

*  Eaaeeram  Erjp&ntm  v.  Umbaram  Hnreeohnud.  1  Bcni'.,  387,  <dled  in 
1  Horl«7'a  Digest,  p.  289,  pi.  11. 

*  Steele,  pp.  364,  366.  •  Ibid,  p.  169. 

■  Jiid,  p.  169.  ''  Ibid,  pp.  169,  366. 

*  ilU.pp.  179,  377.  Id  1  W.  aodB.,  (9—41,  a  different  role  ■■  ap- 
parenUr  laid  down,  but  the  Bomba]'  High  Coort,  in  B«tii  ■.  GoUad 
(I.  L.  B,,  1  Bomb.,  US),  accoptod  the  rale  giTen  above  a*c«n«ct> 
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by  that  Act,  &  wife  nuuried  when  a  widow  has  equal  rights  Lkctubb  VI. 
with  a  lagna  wife.' 

The  difTerence  between  the  customary  law  of  marriage  CiutimM «! 
and  the  general  Hindu  law  on  the  subject,  is  nowhere  so  luii^ 
consideiable  or  so  Btrongly  marked  as  in  Southern  India ; 
and  the  reason  is  obvious.  The  Hindu  law  was  originally 
intended  for  the  Aryas,  or  the  people  inhabiting  Aryavai-ta, 
thai  is,  the  tract  of  country  lying  between  the  Eastern  and 
the  Western  ocean,  and  the  Himalaya  and  the  Viudhya 
mountains.  Within  the  region  thus  bounded,  which  is  said 
to  differ  widely  from  the  land  of  Mlechchas,  the  three 
twioe-bom  classes  are  required  by  Hanu  invariably  to  dwell ; 
and  even  the  Sudia  is  not  permitted  to  sojourn  outside 
this  region,  except  when  distressed  for  subsistem^ ' 
Though  this  injunction  of  Manu  has  not  been  strictly 
observed,  and  Aryan  Hindus  of  all  castes  have  settled  in 
the  southern  provinces,  they  form,  according  to  most  com- 
petent judges,  only  a  small  portion  of  the  entire  population 
of  those  provinces  ;*  while  the  majority  of  the  people  are 
the  descendants  of  ihe  aboriginal  tribes.  This  preponderance 
of  tlie  aboriginal  element  in  ihe  population  has  led  to  the 
preservation  of  a  laige  body  of  primitive  customs ;  and  the 
so-called  Hindu  tribes  of  the  Madras  Presidency  observe 
practices  widely  at  variance  with  those  of  real  Hindus. 

"The  Brahmins,"  says  Ellis  in  one  of  his  letters*  to  Sir 
T.  Strange, "  in  introducing  into  this  part  of  India  their 
laws  and  reli^on,  were  obliged  in  many  things  to  conform 
to  the  opinion  of  the  aboriginal  inhabitants,  though  in  many 
instances  immediately  opposed  to  their  prejudices;  hence  the 
Sudia  high  priests  in  most  of  the  Siva  Pagodas  on  this 

*  1  W.  and  B.,  89— as.  '  Mann,  II,  3t— 21. 

'  See  Kelaon'a  Tienr  ol  the  Hindu  Law,  &e.,  Cb.  IT.     *  2  SUange,  IS2. 
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Lkctciie  VI.  coast,  the  mdiscriminate  female  intercourse  and  successioii 
in  the  female  line  in  Malabtu',  the  primogeniture  Buccession 
to  landed  estates  among  the  Velmaivon  and  other  northern 
tribes,  the  exclusion  of  widows  from  succession  even  among 
the  Brahmins,  &c. ;  the  truth  being,  that  the  law  of  the 
Smrkia,  unless  under  various  modiftcations,  has  never  been 
the  law  of  the  Tamil,  and  cognate  nations," 

Speaking  of  these  tribes,  Mr.  Justice  Holloway  is  report- 
ed to  have  said, — >  "  I  must  be  allowed  to  add  tiiat  I  feel 
the  grotesque  absurdity  of  applying  to  these  Haiavan  the 
doctrine  of  Hindu  Law.  It  would  be  just  as  reasonable  to 
give  them  the  benefit  of  the  Feudal  Law  of  real  propor^- 
At  this  late  day  it  is,  however,  impossible  to  act  upon  (me's 
consciousness  of  the  absurdity.  I  would  not,  however,  be 
supposed  to  be  unconscioos  of  it."  These  words  of  that 
learned  Judge  have  not,  it  seems,  been  altogether  without 
effect.  They  have  invited  inquiry  into  the  propriety  tX 
applying  the  Hindu  law  contained  in  the  Sanskrit  law- 
books to  the  so-called  Hindus  of  the  Madras  Freeddency. 
And  it  has  since  been  expressly  provided  by  the  Madras  Civil 
Courts  Act,  1873,  8.  16,  that  if  there  be  any  custom  having 
the  force  of  law  and  governing  the  parties,  the  same  shall  be 
tiie  rule  of  decision  in  cases  regarding  marriage  and  certain 
other  matters, 
prot^ted  By.  tiig  customary  law  of  Southern  India,  the  prohibi- 

tion of  intennarriage  between  collaterals  is  reduced  within 
very  narrow  limits.  The  only  collater^  relations  that  are 
held  prohibited  to  be  taken  in  marriage  by  a  man,  are,  his 
sister,  father's  sister,  mother's  sister,  brother's  daughter, 
mother's  sister's  daughter,  and  lather's  brother's  dau^ter; 
but  the  marriage  of  a  man  with  his  sister's  daughter,  or 
'  In  bU  judgment  in  EaUmiui  Na^ukT  r.  DoiwinK*  TevM,  6  Had..  Ml, 
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mother's  brother's  daughter,  or  father's  sister's  daughter,  is  Lb ctdbb  TI. 
usual  in  all  dasses,  even  among  Brahmans.'  This  laxity 
in  the  law  of  prohibited  degrees  seems  to  have  been  in 
existence  from  very  early  times,  and  has  been  noticed  by 
Hindu  sages  and  commentators.  Thus  Baudhayana,  quoted 
in  the  Deaadharma  Chapter  of  the  Smriti  Chandrika,  says, 
marriage  with  one's  maternal  iincle's  or  paternal  uncle's 
daughter  is  common  in  the  SouUi ;  and  so  Brihaspati.* 
This  custom  of  the  South  is  also  noticed  in  the  Yyavahara 
ifayukha.*  Ellis  is  of  opinion  that  intermarriage  with  the 
mother's  brother's  daughter,  if  she  exist,  is  considered  in- 
cumbent.* This  is  not  quite  correct ;  but  marriage  with 
such  a  relative  is  considered  most  desirable,  as  in  that  case 
the  relations  between  the  mother-in-law  and  daughter-in- 
law  are  thought  likely  to  be  of  the  most  amicable  kind. 

Among    the    lower    daases  of  Sudras,  marriage    with  Differnt  tanni 
females  who  have  lived  in  concubinage  is  allowed  ;  and  the 
law  of  Intimacy  among  some  of  these  castes,  resembles  the 
Scotch  law  on  the  subject, — children  begotten  before  mar- 
riage being  legitimized  on  the  marriage  of  the  parents.' 

Several  of  the  castes  openly  practise  polyandry.  Thus, 
among  the  Tottiyars  (a  Telugu  caste),  it  is  customaiy  with 
women  after  marriage  to  cohabit  with  their  husband's 
brothers  and  near  rehitives.  So  the  Eallars  of  the  Madura 
District  allow  a  woman  to  have  simultaneously  ten,  eight, 
sis  or  two  himbands,  who  are  all  held  to  be  the  fathers 
jointiy  and  severally  of  any  children  HuA  may  be  bom  of 
her." 

*  See  CDnnlngham'B  Digest  of  Hindn  Law.  p&na.  TO— 7a,  andnoto. 
'  Sw  IfelaoD'i  Tiew  of  the  Hinds  Law,  &c.,pp.  IIR.  116. 

'  Cb.  I.  Sea.  I,  13.  •  2  Strange,  IGfi. 

'  Strange'*  Haatibl  of  Hindu  Law,  Ch.  II.,  paraa.  40,  41. 

*  Nelaon'i  View  of  tiie  Hindn  Law,  Ac,  pp.  141,  142, 
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'■  "  An  extraordinary  custom,"  says  Nelson,  "  appears  to 
prevail  amongst  the  Yellalara  of  C&roor,  of  &theis  getting 
adult  women  as  wives  for  their  infant  sons,  and  themselves 
cohabiting  with  those  women  and  begetting  on  Uieir  bodies 
children  who  are  affiliated  to  the  infant  husbsnds.  When 
the  infant  husbands  grow  up,  they  find  wives  for  the  male 
children  affiliated  to  them,  and  cohabit  with  those  wives, 
and  so  the  custom  goes  on.'" 

The  Malabar  law  of  nmrriage,  which  freely  permitB 
polyandry,  is  a  most  singular  system.  Excepting  Brah- 
mans  and  a  few  other  castes,  it  obtains  among  the  people  of 
Malabar  generally.  In  this  system,  "the  females,"  Bays 
Mr.  Strange,  "  before  attuning  maturity,  go  through  a  form 
of  marriage,  the  bridegroom  not  necessarily  taking  the  pota- 
tion of  huBbaod.  After  maturity  they  may  eooaart  with 
whom  they  please,  and  with  as  many  as  they  please,  provided 
that  the  connexion  be  with  members  of  their  own  or  some 
higher  caste."  In  consequence  of  this  promiscuous  cohabit- 
ation, parentage  is  not  generally  ascertainable  in  the  male 
line ;  and  inheritence  runs,  therefore,  in  the  female  line. 
The  children  of  a  man  are  not  his  heirs ;  his  sisters,  sisters' 
children,  and  others  related  to  him  in  the  uiatemal  line 
succeed  to  hia  estate.* 

The  origin  of  this  practice  of  polyandry  and  of  this  rule 
of  descent,  termed  Marumakatayam,  or  nepotism  io  the 
female  line,  is  sought  to  be  accounted  for  thus : — 

It  is  alleged  that  Pataaurama,  tlie  first  king  of  Malabar, 
having  introduced  Brahmans  into  the  district,  and  given 
them  possessions  therein,  with  a  view  to  prevent  divi- 
sion of  their  estates,  ordained  that  they  should  vest  in 

'  NalBonV  View  of  tb«  Hindu  L»w,  &o ,  p.  144. 
'  See  Stranee'ii  Huiiul  of  HJnda  Law,  Cb.  XIII. 
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the  eldest  brothera,  and  that  the  eldest  brothers  ftlone  should  £K(7ruRi  VL 
be  permitted  to  many.  The  younger  brothers  were  allowed 
to  consort  with  women  of  lower  caat«s;  but  the  ofispring  of 
these  iiregolar  unions,  not  being  legitimate,  could  neither 
rank  as  Brabmans,  nor  be  heirs  to  their  &tber8 ;  and  they 
could  inherit  only  from  their  mothers.  Gradually  this 
system  of  insular  intercourse,  with  its  peculiar  rule  of 
inheritance  in  the  maternal  line  spread  itself  among  the 
inferior  castes,  and  in  time  became  general  among  them.' 

The  truth,  however,  is,  that  the  custom  was  never  intro- 
duced by  iiie  Brahman  settlers,  but  is  the  relic  of  a 
primitive  practice. 

.  Under  a  system  so  singular  as  this,  the  family  group 
most  necessarily  be  of  a  type  dififerent  from  the  ordinary- 
one.  It  is  termed  a  tammoad,  of  which  the  remotest  kin- 
dred is  acknowledged  to  be  a  member,  if  living  under  the 
authority  of  the  head  of  the  family,  and  taking  part  in  its 
religious  observances.  The  eldest  male  member  of  what- 
soever branch,  is  the  head  of  the  tara/wad,  and  is  termed 
the  KarTiaven,  and  the  other  members  are  called  Aiuind- 
raven.  The  learTtaven  has  entire  control  over  the  affiiirs 
and  the  property  of  the  &mily,  and  no  member  has  the 
right  to  enforce  partition  of  his  share  of  the  family  property.* 

The  guardianship  of  children  under  the  Malabar  law 
belongs  to  their  Ica/maven,  and  not  to  their  father.  In  a 
reported  ease,'  in  which  the  Civil  Judge  had  removed  two 
children  from  the  custody  of  their  karTwsAxn,  and  placed 
them  under  the  guardiaoHhip  of  their  father,  on  appeal,  the 
High  Court  of  Madras  observed :  "  In  the  present  case,  by 
the  principles  of  the  law  of  Malabar,  the  mother  herself 

>  Sae  Strw^'i  Jbniua  of  Rindn  L»w,  Ch.  XIII.  ■  Ibii. 

■  TluUin  Bapnt^  r.  ChtkayKtli  Ctutbii,  1  Had.,  1T». 

H   2 
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IiBtrmi  TL  while  alive  uid  her  children  too  were  under  the  guudiin- 
ahip  of  the  head  of  tlie  femilj — the  KanuTen.  Their  pod- 
tioQ  was  precisely  analogous  to  that  of  the  members  cS  a 
Soman  family  under  the  pcUria  poteatas.  The  KamaTen 
is  as  much  the  guardian  and  representative,  for  all  pnr- 
posea  of  property,  of  every  member  within  the  tatswad,  at 
the  Roman  father  or  grandfather. 

"  Moreover,  Hie  relation  of  husband  and  wife  does  not,  m 
Malabar,  disturb  titis  condition.  These  children  have  no 
claim  whatever  npcai  the  property  of  their  &ther,  but  Uieir 
rights  are  entirely  in  that  of  their  Kamaven's  family. 
There  is  no  doubt  at  all  that  he  was,  during  the  mother's 
lifetime,  and  coulannes  to  be,  ^er  her  death,  the  legitimate 
guardian  of  these  children,  and  that  the  father  has  by 
positiTe  law  not  the  sm^est  right  to  their  custody." 

In  a  system  of  promiacuous  intercourse  like  that  in 
Malabar,  the  ordinary  state  of  widowhood  is  necessarily 
unknown.  Nor  doee  the  married  state,  or,  more  properly 
speaking,  the  state  of  alliance  wi^i  mdes,  effect  any  change 
in  a  female's  relation  to  her  &mily.  Wltetheor  so  allied  or 
not,  she  OHitinues  alike  a  member  of  her  fiunily,  and  lives 
under  the  tarmvad  roof.' 

CanireHiiw.  The  law  of  Canara,  called  the  AUya  SarUa/na'  law,  is 
similar  to  that  of  Malabar,  with  only  this  difference,  tliat 
the  principle  that  inheritance  vests  in  the  females  in  pre- 
ference to  (he  males,  is  more  completely  carried  out  in  prac- 
tice in  Canara,  where  tiie  management  of  property  vesta 
genuially  in  females,  than  in  Malabar,  nrhare  tia  office  of 
Jcamaven  is  commonly  held  by  males,' 

■  Stno^'s  Huiiul  of  Hindu  Law,  Oh.  XIIL 

'  From  Kunatio  Alifa,  >BOn-in-lKW,'  ani  S«iukilt  mi«(mm  'oflkprini.* 

■  Sm  Hands  Ghattt  «.  Timmajn  Hatuu,  1'  Umd.,  SAt ,-  SbUffe'a 
Uutokl  ot  Hlndn  Law,  Sad  ed.,  {mtil  401. 
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It  has  been  held  by  the  Hi^  Court  of  Madras,  in  the  branuu  TI. 
case  of  Suifbu  Segadi  v.  Tongu,^  that  a  female  member 
of  a  &nilly  governed  by  the  AUya  Santoma  law,  while 
living  with  her  husband  apart  from  her  family,  ia  not 
entitled  to  maintenance  oat  of  the  income  of  the  family 
property.  Touching  the  nature  of  the  marriage  relation 
under  the  Aliya  SamtaTia  system,  and  the  ri^t  of  the  wife 
feo  muntenanoe  from  her  husband  or  hia  f  unily,  the  High 
Court  observed :  "  It  remains  to  consider  whether  for  any 
special  reason  arising  out  of  the  relation  of  husband  and 
wife  under  the  Aliya  SaTttana  system,  a  wife's  residence 
with  her  husband  should  not  be  treated  as  a  separation  from 
her  &mily.  The  relation  is  in  truth  not  marriage,  but  a 
state  of  concubina^  into  which  the  woman  enters  of 
her  own  choice  and  is  at  liberty  to  change  when  and  as 
often  as  she  pleases.  From  its  very  nature  then  it  might 
be  inferred  as  probable  that  the  woman  remained  with  her 
family,  and  was  visited  by  the  man  of  her  choice  ;  but  the 
case  in  this  respect  is  not  left  to  mere  probability.  Such 
has  undoubtedly  been  the  invariable  habit  under  the  Maroo- 
makatayam  law,  and  although  woman  in  Canara  under 
the  Aliya  Santana  system  do,  it  seems,  in  some  instances, 
live  with  their  husbands,  still  there  is  no  doubt  that  they 
do  so  of  their  free  will,  and  that  they  may  at  any  time 
rejoin  their  own  families.  We  do  not,  therefore,  see  that 
re^denoe  with  a  husband  can  be  regarded  differently  from 
any  other  separation  by  the  voluntary  act  of  the  wife, 
and  this  conclusion  ia  strengthened  by  the  fact  that 
Bhutala  Fandiya  is  silent  tm  the  subject  of  lesidenoe  after 
marriage. 

>  i  SUA.,  196. 
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I.  "  The  ground  of  the  husband'a  non-liability  for  mainte- 
nance, on  which  alone  apparently  the  Principal  Sadr  Amin's 
decision  rests,  is,  we  think,  altt^ther  unsoond.  He  may 
be  right  in  saying  that  a  wife  cannot  legally  be  maintained 
out  of  the  funds  belonging  to  the  family  of  her  husband 
for  tiie  very  reason  that  living  with  the  husband  is  not  a 
necessary  duty  of  the  wife.  It  does  not,  however,  follow, 
as  the  Civil  Judge  remarks  in  his  judgment,  that  a  hus- 
band is  not  bound  to  afford  necessary  maintenance  to  the 
woman  from  his  self-acquired  means  so  long  aa  she  con- 
tinues to  live  with  him  as  a  wife.  It  will  probably  be 
found  that  the  general  law  does  impose  such  an  obligaticm ; 
but  even  supposing  that  it  does  not,  still  his  non-lialnlity 
to  support  her  could  not  alter  in  any  way  the  l^al  efiect 
of  the  wife's  residence  with  him  or  her  right  to  mainte- 
nance out  of  the  property  of  her  family." 

I  ought  to  tell  you  that  the  work  of  Bhutala  Paa- 
diya,  who  is  dted  as  an  authority  on  the  Aliya  Santana 
law  in  the  above  extract  and  in  other  cases,*  is  now  con- 
dered  by  some  scholars  to  be  a  recent  forgery ;  and  it  has, 
we  are  told  I^  Dr.  Bumell,  been  traced  to  two  notoriooa 
foigers  who  lived  not  more  than  half  a  century  ago.* 

Among  the  lowest  daasea  in  the  Southern  Fresidenqr, 
Uiere  ia  a  custom  which  allows  divorce,*  and  awards  the 
husband  damages  in  the  nature  of  compensation  for 
Tnaniage  expenses,  where  the  wife  separates  from  her  hus- 
band of  her  own  accord,  or  has  been  put  away  by  him 

■  Hnndk  Ohettl  «.  Ilmiujii  Hensa,  1  Had.,  3B0  ;  Timmftpa  Htgfade  r. 


*  PrefKe  to   Uie  teuuUUon  of   T*Tada  lUja'a    Tjavalun  Ninuv*- 
p.  xii,  note ;  Kelaon's  Tiev  of  tlie  Hindu  Lktr,  be.,  pp.  9S— 99. 
'  1  StrBiig«,  B3. 
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for  misconduct ;  and  such  custom  has,  to  some  extent,  been  Lcoiubk  TI. 
I'ect^nized  hj  ih.e  High  Court  of  Madras  in  a  case  in  which 
a  husband  sued  hia  divorced  wife  and  her  father  for  pro- 
mised compensation.* 

Kemarriage  of  widows  and  divorced  wives  is  allowed  by 
custom  among  the  inferior  castes  in  the  Southern  as  well  as 
in  the  Western  Presidency  f  but  a  widow  is,  by  remarriage, 
deprived  of  her  right  to  tiie  property  of  her  deceased 
husband.* 

The   customs   we  have    hitherto  been    oonsideiing   are  Furmtoi 
customs  of  &milies,  tribes,  and  castes.     The  different  forms  aeeorduiu  t« 
of  martii^^  according  to  the  customs  of  different  religious  ci 
sects  will  be  considered  next. 

Hinduism,  as  you  are  aware,  has  never  been  a  homogene- 
ous creed.  It  has  always  consisted  of  a  great  variety  of 
sectarian  creeds  of  varying  degrees  of  ortJiodoxy,  which 
its  highly  tolerant  character  has  enabled  it  to  hold  together 
under  a  common  name ;  while  in  a  few  instances,  dissenting 
sects  having  denied  the  authority  of  the  Vedas  and  the 
supremacy  of  the  Brahmans,  the  fundamental  doctrines  of 
ihe  Hindu  faith,  have  been  regarded  as  heretical,  and  exr 
eluded  fix>m  the  pale  of  Hinduism.  The  heretical  and  the  less 
orthodox  sects,  though  differing  fix>m  the  main  body  of  Hin- 
dus in  faith  and  ritual  observances,  have  naturally  found 
little  reason  to  depart  from  the  ordinary  rules  of  Hindu  law 
in  the  conduct  of  their  civil  affairs  generally.  But  there  are 
some  civil  matters  in  Hindu  law  that  ore  intimately  connect- 
ed with  religion,  and  marriage  is  pre-eminently  one  of  them. 
It  requires  the  consideration  of  caste  distinctions  in  the  selec- 
tion of  parties,  and  the  performance  of  religious  ceremonies 

>  Soobba  Teran  v.  Hoothookoody,  6  H»d.,  4a 

'  1  BtrsD^,  S2.  '  Hnngkyi  v.  TirunakmU,  I.  L.  B.,  1  Mad.,  226. 
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Licrnu  TI.  for  the  completion  of  the  oontract;  and  botJi  these  are  points 
apon  which  the  dissantiDg  secta  differ  from  the  oithodtn. 
Id  regard  to  marriage,  theref<u:e,  the  ordinaiy  Hiodn  law 
dcfea  not,  and  cannot,  form  tiie  common  role  for  all  aects 
alike. 

For  our  present  purpoB&  we  may  confine  our  atton* 
tion  to  the  Vaianaras  and  Gosavia  among  admittedly 
Hindu  sects,  and  the  Buddhiets,  Jainas,  Sikhs,  and  Brah> 
mos  among  dissentera, — these  heing  the  sects  whose  mlea 
relating  to  marriage  differ  in  a  marked  degree  from  the 
ordinary  Hindu  law  on  the  subject. 

Tibbnaru.  Though,  as  one  of  the  leading  membera  of  the  Hindn 
pantheon,  Vishnu  is  worshipped  by  all  castes  and  secta  of 
Hindus,  his  exeluaive  votariea,  the  Yaiahnavas,  form  a  dis- 
tinct sect.  Thia  sect  has  two  divisiona.  One  of  them  is  com- 
posed of  persons  who  observe  caste  distjnctiona  and  all 
otiier  Hindu  practices  and  customs,  and  differ  from  the 
rest  of  the  orthodox  Hindu  community  only  in  worship- 
ping Viahnu  as  their  lahta  DevcUa,  or  chosen  god :  with 
this  division  we  have  at  present  nothing  to  do.  The 
other  division,  composed  of  persons  who  are  styled  Yaitagis, 
Jati  Yaishnavas,  or  V^hnavas  simply,  ia  more  than  a 
mere  religious  sect,  being  distinguished  from  the  orthodox 
community  by  several  aocial  peculiarities.  It  is  commcntly 
regarded  as  a  caate,  but  it  wants  one  notable  characteristie 
of  caste, — namely,  exclusiveness, — admitting  as  members 
Hindus  of  all  castes  from  the  highest  to  the  lowest.  In 
consequence  of  the  absence  of  caste  distinctions  am(Hig 
them,  and  their  belief  in  the  inefficacy  of  ritual  observancee, 
choice  in  matrimony  among  the  Viuragis  is  very  little 
fettered,  and  their  form  of  marriage  is  of  the  simplest  an<l 
the  least  expensive  kind.    They  also  allow  the  marriage  of 
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widowB.'     There  i«  very  Utti«  in  the  shape  of  text  or  Lktdm  ti. 
decision  espedally  applicable  to  them ;  so  that  as  regards 
marriage,  they  are  entirely  governed  by  custom. 

Among  the  Gosavis  of  the  Bombay  Fresideocy,  a  branch  Oouvu. 
of   Hie   Saiva  sect  of   the  Dekhan,  some  lead  a   life  of 
celibacy,  while  others  marry.    The&e  latter  are  called  Ghar- 
baree  Qoeavis.    The  following  are  some  of  the  principal 
peciiliaiities  in  their  customa  relating  to  maniage.* 

A  Qoaavi  can  marry  only  a  female  Gosavi.  If  he  marries 
any  other  woman,  the  marriage  is  not  annulled,  but  the 
wife  is  not  regarded  as  a  Qoaavini,  or  a  member  of  the  sect. 
A  Qoaavini  must  be  married  before  she  attains  her  6fteeatli 
year. 

Divoroe  is  allowed  on  the  ground  of  impotency.  If  a 
Goaavi  sepuate  &om  his  wife,  and  give  her  a  char  chitti,  or 
deed  of  divorce,  they  can  never  re-unite,  and  the  wife  may 
eoutasct  pat  marriage  with  another  man.  K  no  auch  deed 
be  giv«i,  she  may  be  taken  back  by  her  huabfmd,  but 
without  his  permiaaion  she  ia  not  at  liberty  to  contract  a 
jmt  marriage  with  another  man. 

If  the  huflband  is  absent  and  not  heard  of,  t^e  wife,  being 
a  grown-up  woman,  may  form  a  left-handed  or  pai  connec- 
tion with  another  man.  But  the  first  husband,  uponhia 
arrival,  is  entitled  to  take  her  back,  after  reimbursing  the 
second  in  the  amount  of  his  expenses. 

The  pat  marriage,  though  allowed  to  divorced  wives,  is 
not  allowed  to  widows. 


'  See  Hnnter'i  Statdatioal  Aaooant  ot  Bengkl,  Vol.  I,  pp  65,  73 ;  Me 
ilBo  Wilaon'a  bSBTi  on  the  Bellgloiu  of  tiie  Hindiu,  edited  by  Best,  TaL  I, 
pp.  162—171. 

'  Sea  Ur.  Wuden's  Beport  in  Steele's  Law  and  Cmtom  of  Hindoo 
CtdM  (Apia.  B),  pp.  444,  446  ;  1  W.  wd  B,  267—20*. 
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l'bctdhk  VI.     Concubiiiage  is  allowed  among  the  Qosavia ;  but  an  ille- 
^timate  son,  being  the  ofi&pring  of  an  adulterous  intercoutse, 
cannot  mherit  his  Cuther'a  estate.* 
Buddbiiti.  Of  heretical  sects,   the   Buddhists,   the  Jainas,  and  the 

Sikha  have,  in  some  of  the  later  enactments  of  the 
Legislature,  been  regarded  aa  classes  distinct  irom  tiie 
Hindus.* 

The  Buddhists,  from  their  denial  of  the  auUiority  of  the 
Vedas  ajid  the  supremacy  of  the  Brahmana,  have  always 
been  regarded  as  heretics  ;  and  though  for  a  time  success^ 
in  maintaining  their  ground  agunst  the  Hindus,  thsj  were 
ultimately  driven  from  India  by  tiie  Brahmans,  and  they 
migrated  to  Ceylon  on  the  south,  and  to  Nepaul,  Thibet,  and 
China  on  the  north.'  At  the  present  day  tjie  Buddhist 
population  of  BritiBh  India  is  not  huge,  and  is  composed 
chiefly  of  Chinese,  Burmese,  and  Magh  settiers. 

The  Buddhists  have  their  written  laws ;  but  the  laws 
of  the  Chinese  Buddhists  are  not  the  same  as  those  of  the 
Buddhists  of  Burmah.  Strictly  speaking,  therefore,  the 
Buddhist  law  of  marriage  forms  no  part  of  the  customary 
law  of  India ;  and  I  notice  it  here,  only  because  in  some 
cases  it  is  evidently  an  adaptation  of  tlie  Hindu  law  on  the 
subjcet. 

Though  the  religion  of  the  Celestial  Empire  is  <^  Indian 
origin,  there  is  very  little  real  or  even  pretended  analogy 
betweenthejurisprudenceofChinaandthatoflndia.  Butthe 
case  is  different  with  regard  to  the  laws  of  Burmah.  Indeed 
the  apparent  analogy  between  the  laws  of  India  and  those  of 


■  See  Hi.  Wuden'i  Baport  in  Steale's  Law  and  Ciutom  of  Hindoo  C— tw, 
p.  440;   Mid  Nanyau  Bhutjii  e.  Laving  Bhuthi,  L  L.  B.,  3  Bom.,  140. 

■  Aot  XXI  of  18T0,  a.  S  ;  Act  m  of  1872,  a.  3. 

*  See  Blax  MQUer'i  Cbipt  from  a  Qennan  Workahop,  VoL  n,  p.  S4S, 
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Biirmah  ia  even  greater  than  the  real.  The  Burmese  have  Lbctobi  VI. 
their  Code  of  Manu  in  fourteen  volumes  or  chapters,  which 
in  some  places  bears  a  striking  resemblance  to  the  Brah- 
manical  code  of  that  name.  I  may  notice  some  of  the 
chief  peculiarities  in  the  marriage-law  as  given  in  the 
twelfth  volume  (or  chapter)  of  this  Code. 

"Amongst  men  there  are  only  three  ways  of  becoming 
man  and  wife,  which  are  as  follows  -.—Ist,  a  man  and  woman 
given  in  marriage  by  their  parents,  who  live  and  eat 
together ;  iiid,  a  man  and  woman  brought  together  by  the 
intervention  of  a  go-between,  who  live  and  eat  together ; 
3rd,  a  man  and  woman  who  come  together  by  mutual  ' 
consent,  who  live  and  eat  together."* 

There  are  five  kinds  of  wives  who  may  be  put  away, 
namely,  those  who  are  barren ;  those  who  are  mothers  of 
daughters  only ;  those  who  are  diseased ;  thoee  who  do 
not  conform  to  t^e  rules  of  their  class ;  and  thoae  who  are 
disobedient  But  a  wife  that  is  put  away  is  entitled  to 
her  property,* 

Upon  separation  between  man  and  wife,  their  debts 
and  aasete  are  divided  between  them  in  definite  shares, 
which  are  different  in  different  cases ;  and  the  &ther  gets 
tJie  male  children,  and  the  mother  the  female  children.* 

Parental  authority  ranks  very  high ;  and  accordingly  if  a 
daughter,  living  under  the  protection  of  her  parents,  without 
their  consent  rims  off  with  a  man  and  marries  him,  and  gets 
children,  nevertheless  she  must  separate  irom  her  husband 
if  her  parents  wish  it.* 

The  Jainas  differ  much  less  from  the  Brahmanical  Hindus  J«'hm. 
tlum  the  Buddhists  do.     They  recognize  the  divinity   of 


mn,  p.  828.  •  Ihd.  p.  346. 

'  Itid,  p.  333  et  leg.  *  Ibid,  p.  317. 
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LwnuBs  TL  some  of  Uie  membora  of  the  orthodox  pantheon,  pay  socoe 
deference  to  the  aatbority  of  the  Vedas,  obsKve  the 
institution  of  castes,  and  employ  Brahmans  aa  prieete.' 
Aocordingly,  the  Jainaa  have  been  generally  regarded  w  a 
■ect  of  heterodox  Hindus,  and  it  has  been  held  by  the 
High  Courts  of  Bengal  and  Bombay,  that  the  ordisaiy 
rules  of  Hindu  law  are  to  be  deemed  a|^licable  to  tbem, 
in  the  absence  of  evidence  to  show  that  they  are  governed 
by  different  rules.'  The  High  Court  of  the  Morth-West, 
in  the  case  of  Skeo  Smgk  Rai  v.  DMcho*  (vrbich  has  bees 
followed  in  a  subsequent  case*),  appears  to  have  taken 
a  somewhat  different  view,  holding  that,  in  cases  between 
Junas,  the  customs  of  the  sect  are  to  be  enquired  into  and 
given  effect  to.  From  this  decision  there  has,  I  undentand, 
been  an  appeal  to  the  Privy  Council,  but  the  result  of  the 
appe«]  is  not  yet  known.^  The  Jainas  have  their  reli^ovs 
books,  which  occasionally  contain  rules  of  law ;  but  &e 
authenticity  of  these  books  is  not  deooed  unqnestioa- 
able.« 

>  Wilion'e  Eis^B  on  the  Beligriotu  of  tha  Hindu,  edited  bj  Sort, 
Vol.  I.pp.  S84,  986. 

*SMUah»B»]khGo*iiidiuthRa7o.  QuIbI  Olund,  I!  8aL  Bep.  (Nnr 
Series),  p.  337,  Beuurk  b;  Satherlaad  ;  Lalls  Hoh&beei  Pemliad  t. 
MiU8unntKnndtiDKooirar,SW.  R.,  llfl  ;  Blia^TBiidH T^Bwl  ■.  Bqnul, 
10  Bom.,  341. 

*  H.  C.  a.  N.  W.  P.,  ior  187*,  p.  382. 

*  HMmn  All  «.  Naeioial,  I.  L.  B.,  1  AIL,  289. 

*  The  jodgmeni  of  tdw  Jodioial  ConmlttM  &m  nnoa  Immi  iwpotUii. 
(SmI.  L.  R.  I  AIL,  702).  Itaffirnu  tti»tof  the  HighConrt,  bnt  It  otmlafiu 
eertain  obBerrkUoiu,  which  show  that  tbongli  theft  Lordsfalpa  hold  tlut  dn* 
ireifht  onght  to  be  given  to  anj  evidence  of  Uie  onstonu  of  tlM  JaiuM 
that  may  be  torthoaniinff,  jet  thej  do  not  dissent  from  the  piopoutiaii 
tliat,  In  the  absenoe  of  inch  erideuce,  the  general  Hindn  law  U  applica- 
ble to  that  Mot.  See  also  the  jodgment  of  the  PriTj  Cotincil  in  CkoUj 
Lall  e.  Chnnno  LaU  (dnoe  reported),  3  CiUL  L,  B.,  Ifi9. 

*  See  Steele,  pp.  31,  H ;  5  Sel.  B^.  <new  ed.),  SST,  Beoiait  bj 
Sntheiland. 


(ibyGoOt^Ic 


SIKHS.  S5d 

Among  the  Jainas  intennuriage  betveen  different  cutes  txcrvas  vi, 
or  orders  is  not  permitted.*  The  Jainas  in  the  South  of 
India  observe  all  the  Brahmanical  acmskan,  while  those 
in  Upper  India  generally  observe  only  the  initiation  of  the 
infant  on  the  twelfth  day  after  birth,  and  nuuriage.*  Their 
mumge  ceremony  rasemblea  that  of  the  orthodox  Hindus, 
and  is  generally  performed  with  the  intervention  of  a 
Brahman  [niest ;  but  the  Vedic  mantraa  are  omitted.*  They 
permit  polygamy,  bat  do  not  allow  divorce  to  tiie  wife  with 
right  of  remarriage,  On  the  whole,  the  law  ctf  marriage 
among  the  Jainas  does  not,  it  seeme,  difier  from  the  ordinary 
Hindu  \kvt  except  in  minor  detculs. 

The  Sikhs  are  a  far  more  heterodox  sect  than  the  Jainas.  Sikht. 
They  eat  objectionable  flesh,  ignore  all  caste  distinctions, 
and  admit  proselytes  even  from  Mahomedanism.*  Though 
they  have  been  sometimes  regarded  as  a  sect  of  Hindus,' 
the  floirectness  of  this  view  seems  to  be  open  to  ques- 
tion. 

They  have  no  written  laws,  their  social  institutions  being 
t^nlated  by  rules,  which  are  rules  of  Hindu  law  modified 
by  custom.' 

Their  forms  of  marriage  are  different  from  those  of 
ffindns  in  general.  They  have  an  inferior  form  of  marriage> 
called  Uie  Anand  form,  in  which  the  ceremony  consists  in 
the  recitation  of  a  certain  text  called  the  Ancmd  text,  and 
which  may  be  celebrated  even  with  a  concul»ne,  Bnt  the 
issue   by   such   marriage   is  entitled   to  inherit  from  the 

■  8m  Wibon'a  BanTB,  Vol.  I,  pp.  S41,  346. 

*  Ibid,  322.  '  See  BbK^andu  Tejmal  e.  BKJmoI,  10  Botn.,  2S6. 

*  Wilwni  ■  EnajB,  Vol.  II,  pp.  143.  144. 

*  See  tbe  evidenoe  of  Sir  K  H.  Eact  before  Um  Hoom  of  Lord*, 
refuted  to  in  Lopee  o.  Lopea,  6  Bom.,  O.  C.  J.,  166. 

'  1  Horiof'a  DiKert,  Introd.,  p.  cod. 
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Lectubb  ti.  father.^  Among  the  Sikhs,  a  woman  has  tiie  same  right  to 
inherit  the  estate  of  her  deceased  husband,  whether  she 
was  married  by  him  when  a  maiden  or  espoused  when  a 
widow.* 

Brahmofc  The  last  sect  that  I  shall  notice,  namely  the  Brahmoe,  is 

quite  of  recent  origin.  The  original  sect,  now  called  the  Adi 
Brabmo  Samaj,  was  founded  by  Ram  Mohan  Ray  not  more 
than  fifty  years  (^;  while  the  sect  of  FrogressiTe  Brahmos, 
a  branch  of  the  former,  has  come  into  existence  within  the 
last  twenty  years.  The  muriage  law  of  both  Uiese  sects 
is  essentially  the  Hindu  law  on  the  subject,  the  only  ptHot 
of  difference  being  in  the  ceremony  of  marriage.  The 
former  retain  portions  of  the  orthodox  Hindu  ceremony, 
while  the  latter  omit  it  altogether,  and  subetitnte  fat 
it  a  form  consisting  of  the  exchange  of  mutual  promises 
between  the  bridegroom  and  the  bride,  accompanied  by 
certain  prayers.  The  forms  being  of  recent  origin,  doubts 
have  been  entertained  as  to  how  far  the  autJiority  of  custom 
can  be  invoked  in  their  &vor.  The  Progressive  Brabmos, 
some  years  ^o,  consulted  a  learned  lawyer,  Mr.  Cowie,  then 
Advocate-General  of  Bengal,  as  to  the  validity  <^  their 
form  of  marriage,  and  were  told  that  it  was  not  valid  in 
law.  They  then  petitioned  the  Legislature  to  enact  a  law 
for  them,  and  this  led  to  the  passing  of  Act  III  of  1872, 
which  I  shall  notice  presently. 

That  Act  prescribes  a  fonn  of  marriage  for  persons  who 
do  not  profess  the  Christian,  Jewish,  Hindu,  Mahomedan, 
Parsi,  Buddhist,  Sikh  or  Jaina  religion ;  and  aa  the  Adi 
Brahmos  do  not  admit  that  they  are  not  Hindus  hy  reli^^on. 


*  Doe  dem  Juggvniahan  Hnlllok  v.    Sanm  Caonwi   Beb««,  3  Motkr'a 
Digest,  43. 

•  Doe  den  Kimm  Chonder  Bhkw  v.  Baidam  B«dM«,  3  Hai^^  Digtrt,  SS. 
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the  Act  has  no  application  to  them,  The  Act,  moreover,  Lmtobe  TI. 
does  not  affect  the  validity  of  any  mode  of  contracting 
marriage ;  and  the  Progressive  Brahmos  still  celebrate  their 
marriages  in  many  instances  according  to  their  customary 
form.  The  validity  of  the  forms  of  marriage  among  the 
Brahmos  still  remtuns,  therefore,  an  important  practical 
question. 

This  question,  so  far  as  it  concerns  the  Adi  Br&hmoa, 
who  profess  to  be  Hindus,  has  to  be  determined  -with 
reference  to  tiie  Hindu  law.  I  have  in  a  former  Lecture* 
already  touched  upon  this  question,  and  here  I  shall  only 
quote  the  following  remarks  of  Sir  J.  Stephen  &om  his 
speech  on  the  Native  Marriage  Bill : — *  "  I  now  come  to  tiie 
last  point  on  which  I  shall  have  to  address  Your  Lordship 
and  the  CouuciL  It  relates  to  that  part  of  the  saving  sectioa 
which  applies  to,  and  which  is  intended  to  save,  such  rights 
as  may  belong  to  what  I  may  call  the  dissenting  sects  of 
Hindus,  of  which  the  Adi-Brahma-Samaja  may  be  regarded 
as  a  specimen.  The  validity  of  the  marriages  of  such  bodies 
is  obviously  to  be  determined  by  the  Hindu  law,  by  which 
the  members  (^  the  sect  elect  to  abide.  It  would  be  pre- 
sumptuous in  me  to  express  an  opinion  on  tiie  question, 
whether  the  Hindu  law  would  treat  such  marriages  as  valid, 

and,  if  so,  under  what  hmitations 

I  apprehend,  indeed,  that  there  would  not  be  much  danger 
in  affirming  that  the  facility  with  which  new  sects  form 
themselves,  establish  customs  of  their  own  adapted  to 
the  varying  cbcumstances  of  the  time  and  country,  and 
yet  continue  in  some  sense  or  other  to  be,  and  to  be 
considered,  as  Hindus,  is  one  of  the  most  characteristic 

*  Bee  Lectnre  III. 

'  1^  Supplement  to  the  QaxetU  ef  India,  Jtatuaj  27, 1872,  pp.  79, 80. 
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lbctuu  ti.  features  of  Hinduism.  English  law  is  the  very  anUUiems 
to  this.  The  first  rule,  as  to  the  validity  of  a  custom,  U 
this — '  It  must  have  been  used  so  long  that  the  memoty 
of  man  runneth  not  to  the  contrary.'  Kow,  the  memtny 
of  man  runneth,  according  to  Engliah  notions,  to  a  parti- 
cular point  (I  need  not  here  enquire,  jHvcisely,  what  point) 
in  the  reign  of  Richajxl  the  First;  that  is,  to  tiie  end 
of  the  twelfth  century,  or  at  present,  fo^  not  much  less  than 
seven  hundred  years.  No  one,  of  course,  would  say  that 
this  rule  ought  to  be  applied  to  India.  Its  rational  equiva- 
lent would  be,  that  usage  for  a  considerable  period  of  time, 
usage  of  which  the  origin  cannot  be  traced,  is  essential  to 
the  validity  of  a  custom.  I  must  say  that  even  such  a 
rule  as  this  appears  to  me  to  be  open  to  very  great  question, 
if  it  is  to  be  applied  to  such  a  subject  as  the  validity  of 
particular  forms  of  marriage.  I  hope  that  any  Court  Ot  law 
in  India  would  hesitate  long,  and  look  cautiously  at  the 
possible  consequences  of  their  decifdon,  before  they  dediited 
that  a  marriage  was  void,  merely  because  it  was  celetvated 
according  to  the  rites  of  a  Hindu  or  other  religious  sect  (^ 
recent  origin.  Surely  it  would  "be  monstrous  to  deprive  the 
Hindu  religion,  by  judicial  decisions,  of  what  has  hitherto 
been  its  most  cbaiacteristic  feature — its  power  of  adapting 
itself  to  drcumstances.  It  would,  I  should  say,  be  a  lees 
«vil  to  hold  that  the  most  irregular  marriage  was  regular, 
than  to  bastardize,  for  instance,  the  whole  Sikh  community, 
on  the  ground  that  an  English  Court  considered  that  the 
Sikhs  were  not  ortiiodoz  Hindus." 

Cases  involving  questions  as  to  the  validity  of  the  iorm 
of  maniage  among  the  ProgressivB  Brahmoa,  not  being  ex- 
pressly provided  tctr,  must  be  determined  according  to  jus- 
tice, equily,  and  good  eonscienoe.    Perhaps  the  best  measure 
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of  justioe,  equity  and  good  consdeuce,  and  one  that  ie  Liciuu  \ 
always  resorted  to  by  Indian  Courte,  is  to  be  found  in  those 
parts  of  the  decisions  of  KngTiiih  C)ourts  which  deal  with 
broad  general  principles.  And,  as  pointed  out  by  Sir  J. 
Stephen,*  so  far  as  the  Kngliab  cases*  bearing  on  the  point 
furnish  u;gument  by  analogy,  it  is  in  favor  of  the  view  tiiat 
the  observance  of  ceremony  is  not  essential  to  the  validly 
of  marria^  as  distingniBhed  &om  its  reguluity.  But  tliere 
are  other  oonsiderations  which  must  not  be  lost  sight  of. 
The  observance  of  ceremanious  forms  in  marri^e  is  re- 
quired, not  merely  to  give  it  a  religious  luuiction  but  also  to 
serve  important  civil  purposes.  The  form  most  be  a  de< 
fimte  and  well  recognized  one,  to  prevent  all  chance  of 
conftudon  between  marriage  and  concubinage ;  and  it  must 
also  be  such  as  to  prevent  the  contracting  of  hae^  and  in- 
eonsiderate  muons.  If  tiiese  conditions  are  fulfiled  by  any 
new  form  of  marriage,  and  if  the  terms  of  tiie  conbvct 
are  unobjectionable,  it  would  seem  that  the  requirements 
of  justice,  equity,  and  good  oonscience  would  be  satisfied. 
To  quote  again  the  words  of  Sir  James  Stephen ;  * — "  If  a 
eoDflldeiable  body  of  men,  bound  together  by  common  opi- 
nioDS  and  known  by  a  common  name,  appeared  to  be  in  the 
habit  of  celebrating  marriages  according  to  forms  and  on 
terms  unobjectionable  in  themsevles,  the  Courts  ou^t  to 
reet^niise  such  marriages  as  valid,  though,  in  any  parti- 
cular case,  there  might  be  circumstances  which  do  not  sug- 
gest themselves  to  my  mind,  and  which  would  invalidate 
the  marriage.    The  fixity  of  the  sect,  the  propriety  of  its 

*  8m  Supplement  to  the  Saettte  ^  India,  Jtauatj  27, 1872,  pp.  TO  73. 

*  See  DslTymple  v.  DaliTinple,  3  HaggBrd'i  CoiwUtorj  Beporte,  p.  64  ; 
■M  fttao  lUff.  p.  HUlia,  10  Oluk  aui  FlnneUr,  684. 

*  Bnppleiuent  to  the  Oautte  of  India,  Jwiurj  27,  1ST2,  pp.  77,  TB. 
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LicTuu  TI.  forms,  ocd  the  propriety  of  its  terms,  woiild  all  have  to  be 
considered  by  the  Court." 

^^"^'W^         I  shall   now  consider  certain   descriptions  of  mairiage 

me^^  "'      legalised  by  statute  law. 

Our  Legislature  has  on  principle  been  slow  to  interfere 
with  the  marriage  laws  of  India ;  and  in  the  first  instance 
that  I  am  going  to  give  you, — namely,  the  legalizing  of 
widow  marriage,  —  its  interference  was  not  gratuitous, 
but  waa  sought  by  the  Hindus  themselves.  P&ndit  Iswar 
Chandra  Yidyasagara,  whose  name  will  ever  remain  aaeo- 
ciated  with  the  abolition  of  perpetual  widowhood  in  India, 
pointed  out  in  Mb  celebrated  tract,  that  the  remarriage  <^ 
widows  was  not  unauthorized  by  the  eaatraa ;  and  his  opi- 
nion was  accepted  by  a  conraderable  body  of  his  edacat«d 
countrymen.  And  it  was  to  meet  their  wiBhes  that  the 
Le^slature  felt  induced  to  pass  Act  XV  of  1856,  as  we 
learn  from  the  preamble  to  that  Act. 

The  Act  is  a  short  one,  consisting  of  seven  sections: — Sec- 
tion 1  declares  the  marriage  of  Hindu  widows  legal,  and  the 
issue  of  such  marriage  Intimate,  notwithstanding  any  lav 
or  custom  to  the  contrary.  The  remuning  six  sections  may  be 
divided  into  two  groups,  wherettf  one,  conMBting  of  aectitma 
6  and  7,  lays  down  rules  for  the  mode  of  ctmtracting  the 
marriage  of  a  widow ;  and  the  other,  consisting  of  sections  2, 
3,  4  and  6,  lays  down  rules  touching  the  legal  consequences 
of  such  marriage. 

Section  6  enacts  that  the  form  of  marriage  of  a  Hindu 
widow  shall  be  the  same  as  the  ordinary  form  of  Hindu 
marriage. 

Section  7  provides  that  if  the  widow  remarrying  is  a  minor, 
whose  marriage  has  not  been  consummated,  her  guardians  in 
marriage  ehall  be  in  succession,  her  father,  paternal  grand* 
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father,  mother,  elder  brother,  and  other  next  male  relative ;  Lecthbi  TI. 
.  and  her  marriage,  without  the  consent  such  of  legal  guar- 
dian, shall,  at  any  time  before  consummation,  be  liable  to  be 
dedared  void,  upon  the  absence  <^  such  consent  being 
proved.  In  the  case  of  a  widow  who  is  of  full  age,  or 
whose  marriage  has  been  consummated,  her  own  consent 
■hall  be  sufficient  to  render  her  remarriage  valid. 

Section  i,  which  is  a  very  important  section,  providea 
that  "  all  rights  and  interests  which  any  widow  may  have 
in  her  deceased  husband's  property  by  way  of  maintenance 
or  by  inheritance  to  her  husband  or  to  his  lineal  successors, 
or  by  virtue  of  any  will  or  testamentary  disposition  confer- 
ring upon  her,  without  express  permission  to  remarry,  only 
a  limited  interest  in  such  property,  with  no  power  of  alien- 
ating the  same,  shall,  upon  her  remarriage,  cease  and  deter- 
mine as  if  she  had  then  died ;  and  the  next  heirs  of  her 
deceased  husband,  or  other  persons  entitled  to  the  property 
on  her  death,  shall,  thereupon,  succeed  to  the  same." 

Section  3  enacts  that,  on  the  remarriage  of  a  widow,  any 
member  of  the  family  of  her  deceased  husband  can,  by  peti- 
ticm  to  the  proper  Court,  deprive  her  of  the  guardianship 
of  her  children  by  her  late  husbtmd,  except  where  she  has 
been  constituted  their  guardian  by  the  will  of  their  father. 

Section  4,  which  is  another  important  section,  runs  Uius : — 
"Nothing  in  this  Act  contained  shall  be  construed  to 
render  any  widow,  who,  at  the  time  of  the  death  of  any 
person  leaving  any  property,  ia  a  childless  widow,  capable 
of  inheriting  the  whole  or  any  share  of  such  property,  if 
before  the  passing  of  tlus  Act  she  would  have  been  incap- 
able of  inheriting  the  same  by  reason  of  her  being  a  child- 
leas  widow." 

Section  5  providea  that  a  widow  by  her  remarriage  shall 
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Lkctqbb  TI.  not  forfeit  any  property  or  right,  except  as  provided  in 

the  three  preceding  sections ;  and  that  a  widow,  who  has. 

remarried,   shall  have  the  same  rights  of  inheritance  as  she 

would  have  had,  had  such  marriage  been  her  first  marriage. 

Rcnikrka  on  iit      Upon  the  provisions  of  the  Act,  I  have  a  few  ohservatjom 
proTltioDi. 

to  make. 

You  will  observe  that  the  Act  does  not  give  any  rules  for 
determining  the  eligibility  of  parties  for  marriage.  It  is 
clearly  its  intention  that  this  matter  should  be  governed  by 
the  ordinary  rules  of  Hindu  law.  But  these  rules  are  not 
sufficient  to  meet  every  point  which  might  arise  in  connec- 
tion with  the  remarriage  of  widows.  Thus,  one  of  these  nileB 
of  selection  requires,  that  the  parties  to  marriage  ahonld  be 
of  different  gotras ;  but  what  is  to  be  regarded  as  the  gotra 
of  a  widow — the  gotra  of  her  father,  in  which  she  was 
bom,  or  that  of  her  deceased  husband,  to  which  she  has 
been  transferred  by  marriage  1  Yidyasagara  maintMiM* 
that  her  father's  gotra  is  to  be  deemed  the  gotra  of  a 
widow  for  the  purposes  of  her  remarriage ;  and,  consider- 
ing that  her  father  or  some  other  paternal  relation  is  still 
her  guu-dian  in  marriage,  I  think  that  view  ia  in  accord- 
ance with  the  intention  of  the  Act.  Again,  the  ordinary 
rules  about  prohibited  degrees  do  not  prohibit  the  marriage 
of  s  man  with  the  mother  of  his  wife,  however  repug- 
nant to  our  feelings  it  may  be.  Mo  express  rule  for  the 
prohibition  of  such  marriage  is,  however,  necessary  in  the 
Hindu  law,  as  it  prohibits  widow  marriage  altogether.  But 
now  that  widow  marriage  has  been  l^alized,  the  want  of 
such  prohibition  may  be  deemed  a  defect  in  the  law  in 
theory,  though,  in  practice,  the  universal  feeling  of  repug- 

ot  Hindu  Widoiw,  pp.  16S— 173, 
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oance  to  sack  improper  unions  would  be  aufficient  to  supply  Lbciubb  VL 
the  place  of  prohibitoiy  rules. 

Section  2,  which  is  a  very  important  one,  may  call 
for  some  explanation.  In  the  first  place,  ita  language 
is  not  free  from  ambiguity,  and  a  literal  constructioii 
involves  an  anomaly.  Thua,  suppose  that  a  Hindu  dies, 
leaving  a  son  and  a  widow.  The  son  takes  his  estate,  and 
the  widow  is  entitled  only  to  maintenance.  Upon  the 
death  c^  the  sod,  in  the  absence  of  any  nearer  heir,  his  mother 
would  succeed  to  iha  property  which  he  inherited  from 
his  father.  If  now  the  mother  were  to  remarry,  this  sec- 
tion would  clearly  divest  her  of  the  property,  and  her  son's 
next  heir  would  take  ib  But  suppose  that  the  mother  had 
remarried  previous  to  her  Btm's  death :  would  she  be  entitled 
to  succeed  to  the  property  in  that  case  ?  This  question  arose 
before  the  High  Court  of  Bengal  in  the  case  of  Akorak  Sooth 
V.  Boreani,  *  lir.  Justice  Kemp  answered  it  m  the  a£Srma- 
tive,  holding  (upon  a  literal  construction  of  the  section)  tiiat, 
at  the  time  of  her  remarriage,  the  widow  had  no  nghts 
in  her  deceased  husband's  property  by  inheritance  to 
biTTi  or  his  lineal  successor,  which  could  cease  and  deter- 
mine, and  that,  under  the  saving  clause  in  uection  5,  she  does 
not  by  remarriage  forfeit  any  right,  which  she  may  subse- 
quently acquire  over  it  But  his  colleague,  Mr.  Justice 
B.  Jackson,  diSered  from  him,  and  in  delivering  judgment 
said,  "  But  it  is  said  that  the  widow  had  no  such  rights 
at  the  time  of  her  remarrii^e,  and  such  rights  did  not, 
therefore,  cease  and  determine ;  that  ihe  law,  in  fact, 
alludes  only  to  such  property  as  the  widow  had  inherited 
before  her  remarriage.     I  think  that  the  words  of  the  Act 

'    3  B.  L.  B.  (A.  C),  199 ;  S.  C,  10  W.  B.,  M,  ftnd  11  W.  B.,  81. 
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Livtube  ti,  bear  a  more  extended  sigmfication ;  and  that  "  upon  her 
remarriage"  should  not  be  read  aa  at  the  date  of  aoch  lemar- 
riage,  but  with  referenoe  to  such  remarriage.  All  right  whidi 
the  widow  has  in  her  deceased  husband's  property,  by  in- 
heritance to  him  or  to  hia  lineal  sucoesaor,  ceaBes  by  Tea8(m 
of  her  remarriage,  and  in  consequence  of  her  remarriage,  aa 
if  she  had  then  died ;  and,  thereupon,  that  ia,  when  her  right 
has  ceased,  the  next  heir  shall  inherit.  The  policy  of  the  law 
appears  to  me  to  be  one  which  is  generally  acknowledged  in 
all  society,  and  which  is,  perhaps,  more  especially  required 
to  be  put  in  force  in  Hindu  society,  viz.,  that  t^e  widow  1^ 
remarriage  tJiaJl  not  take  her  late  husband's  property  away 
from  his  family,  and  into  the  hands  of  her  new  husband." 

On  appeal  under  section  15  of  the  Letters  Patent,  the 
deciiiion  of  Mr.  Justice  Kemp  was  upheld ;  but  Mr.  Juadoe 
Louis  Jackson  observed, — "  The  words  of  section  2  are  aome- 
what  embarrassing,  and  the  impression  left  on  my  mind  is, 
that  the  L^jpslature  had  an  intention  which  it  has  foiled  to 
carry  out  in  words.  I  can  hardly  suppose  that  tlie  L^8- 
lature  intended  a  Hindu  widow  to  be  capable  of  inheriting 
^e  property  of  her  son,  she  having  previously  remarried ; 
when,  if  she  had  remarried  while  in  the  enjoyment  of  sodi 
property,  she  would  have  been,  by  such  remarriage,  entirely 
divested  of  that  prc^>erty.  For  although  it  is  true  that  if 
the  son  bad  been  living  at  the  time  of  her  remarriage,  in 
oertain  circumstances,  he  would  have  had  the  option  of  de- 
priving her  of  the  succession,  or  confirming  it  on  her ;  stiU  it 
might,  and  probably  would,  in  most  instances,  happen  that 
at  the  time  of  remarriage  the  son  was  an  in&nt.  Bat  it  is 
not  our  province  to  set  aside  the  clear  ""^"'"g  of  the 
words  of  the  L^islature  merely  for  the  purpose  of  getting 
rid  of  apparent  inconsistencies." 
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In  the  second  place  you  will  observe,  that  it  is  only  Isctube  VI. 
with  reference  to  the  property  of  her  deceased  husband, 
that  remarriage  deprives  a  widow  of  her  rights ;  so  that, 
if  her  son  acquiros  any  other  property  besides  that 
inherited  &om  his  father,  her  right  to  such  acquired  pro- 
perty, as  heir  to  her  son,  would  not  be  affected  by  her 
remarria^. 

In  the  third  place,  the  widow's  right  as  regards  her 
share  of  her  late  husband's  estate  on  partition  among  her 
sons,'  not  coming  within  the  scope  c^  section  2,  would  not, 
it  seems,  be  affected  by  her  remarriage ;  though  I  must 
tell  yon  that  it  may,  on  the  other  hand,  be  contended  that 
her  right  to  such  share  is  by  way  of  mabiteoance. 

Though  remarriage  under  Act  XV  of  1856  would  deprive 
a  widow  of  her  rights  in  her  husband's  estate,  the  question 
may  arise,  how  far  section  2  of  the  Act  would  affect 
the  rights  of  a  Hindu  widow  remarrying  according  to  the 
custom  of  her  caste,  tribe,  or  sect,  which  sanctions  such 
remarriage  independently  of  Act  XV.  But  the  question 
is  practically  of  littie  importance,  as  it  is  generally  found 
that,  wherever  the  remarriage  of  widows  is  allowed  by 
custom,  their  rights  to  the  estate  of  their  deceased  hus- 
bands are  taken  away  by  the  same  custom.* 

A  further  question  may  arise  touching  the  effect  of  re- 
marriage upon  a  widow's  right  in  her  late  husband's  prop- 
erty. Suppose  that  a  Hindu  widow  renounces  her  religion 
(a  circumstance  which  by  Act  XXI  of  1850,  would  nob 
affect  her  rights),  and  suppose  that  she  then  remarries 
according  to  the  law  of  the  sect  to  which  she  becomes  a 

>  Hitakihua,  Ch.  I.  Seo.  VII,  2 ;  Dajabhagft,  Gh.  Ill,  Sec.  II,  2a. 

>  Sm  Steele,  pp.  169,  176 ;  W.  wid  B.,  96,  99  ;  Purati  v.  Bliikur,  4 
Bom.,  A.  C.  J.,  36 ;  HnrnK»7  v.  VinnukAU,  I.  L  B.,  1  lUd.,  326. 
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LKctn BE  VI.  convert,  or  sccording  to  Act  III  of  1872,  if  it  applies  to 
her.  Would  audi  remarria^  divest  her  of  her  rights  in  the 
property  inherited  from  her  deceased  husband  ?  Clearly 
sectioD  2  of  Act  XT  of  1856  is  inappliable  to  such  a  case; 
and  accordingly  it  has  been  held'  that  her  remarriage  in 
such  cases  would  not  deprive  her  of  the  estate  inherited 
from  her  deceased  husband.  But  the  correctneas  of  this 
decision  seems  to  be  open  to  question.  For  though  tbe 
enjoyment  of  the  deceased  husbajid's  estate  by  the  vidow 
may  not  be  conditional  upon  her  continuing  chaste*  it 
seems  to  follow  from  the  spirit,  if  not  from  the  letter,  of  the 
Hindu  law,*  that  it  is  conditional  upon  her  remwmng  a 
widow. 

By  the  law  of  the  Bengal  school,  the  daughter's  right 
of  succession  to  her  father's  property  being  founded  on 
her  offering  funeral  oblations  by  means  c£  her  son,*  a 
daughter  who  is  a  sonless  widow  is  not  entitled  to  inherit 
to  her  father.*  But  the  remarriage  of  a  widow  being  now 
legal,  no  daughter,  though  a  childless  widow  at  her  lathn'B 
death,  caa  be  said  to  have  become  a  childless  widow  for 
ever.  She  may  marry  and  have  male  issue ;  so  that,  unles 
she  ia  passed  the  age  of  child-bearing,  she  would  come  under 
the  description  of  a  daughter  likely  to  have  male  issue; 
and  accordingly,  it  might  be  argued  that  she  would 
be  entitled  to  inherit.  It  is  in  antidpation  of  such  an 
argument  that  section  4  of  the  Act  provides  that,  if  a 
woman  ia  a  childless  widow,  and  incompetent  to  inherit  by 
reason  d  her  being  so  at  the  time  when  the  succession  opens, 

■  Oapti  Singh  e.  DhimcMM,  3  W.  R.,  206. 

'  E«n7  EoUliaDM  v.  Monee  Bam  EoUtk,  19  W.  B.,  367. 

*  MiUkduuK,  Ch.,  II,  Seo.  L  18,  at  ««9  ;  Dajkbluvs,  Ch.  ZI,  Sac.  I- 
'  Dajabhaca,  Ch.  XI,  Sea  II,  16. 

*  Dayabhaga,  Ch.  XI,  Sea.  II,  3. 
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the  proviuona  of  thu  Act  shall  not  be  coDBtrued  to  give  Lkctitsb  TI. 
her   any    hmtable    right.      But   a  widowed  daughter,  by 
remarrying   before    her  father's  death,   would,  under   the 
proviaions  of  section  6  of  the  Act,  be  entitled  to  inherit 
her  &ther's  estate  along  with  otiier  married  daughters. 

The  QperatioD  of  section  4  may  sometimes  be  attended 
with  anomalous  consequences.  Thus,  if  a  num  dies  leaving 
two  daughters,  the  first,  a  sooless  widow,  and  the  second 
having,  or  being  likely  to  have,  male  issue,  the  latter  alone 
sacceeds  to  his  estate.  Suppose  that  the  former  now 
remarries,  and  that  both  the  sisters  have  sons :  upon  the 
death  of  the  second  daughter,  who  should  succeed  to  her 
father's  estate  'i — Her  sons  only,  or  the  sons  of  both  the 
usteiB?  The  latter  view  seems  to  be  correct,  but  it  in- 
volves the  anomaly  that  the  sons  of  the  first  daughter, 
who  are  bom  subsequent  to  the  death  of  the  second 
daughter,  would  get  no  share  of  their  maternal  grandfather's 
estate. 

No  doubt,  the  anomaly  here  pointed  out  is  not  without 
a  parallel  in  tiie  Hindu  law.  The  case  of  the  sister's  sons 
-would  famish  such  a  parallel.  But  I  may  add,  that 
the  anomaly  noticed  above  is  avoided  in  the  ordinary 
Hindu  law  by  recognizing  tiie  doctrine  of  aurvivorahip 
among  daughters,  and  postponing  the  succession  of  the 
dau^ter's  sons  till  the  death  of  the  last  of  the  daughters  in 
whom  the  succession  might  have  vested.' 

Act  III  of    1872,  not  being  applicable  to  persons   pro- AetHloMsra. 
feasing  the  Hindu   religion,  a  detailed  examination  of  its 
provisions  does  not  come  within  the  scope  of  a  course  of 
lectures  on  the  Hindu  law  of  marriage.     But  as  persons 

>  See  Aomirtolkll  Bom  p.  Skjoneekant  Hitter,  33  W.  B,,  S14. 
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LBOTDwt  VI,  who  are  Hindus  by  birth,  and  who  are  still  governed  hy 
the  Hindu  law  in  some  respects,  may  many  under  that 
Act,  I  shall  conclude  this  Lecture  with  a  brief  notice  of 
its  leading  provisions. 

"Marriages  may  be  celebrated  under  this  Act  between 
persons  neither  of  whom  professes  the  Christian  or  the 
Jewish,  or  the  Hindu,  or  the  Mahomedan,  or  the  Faisee,  or 
the  Buddhist,  or  the  Sikh,  or  the  Jfuna  reU^on,  upon  the 
following  conditions : — 

(1.)  Neither  party  must,  at  the  time  of  the  marriage, 
have  a  hushnjid  or  wife  living : 

(2.)  The  man  must  have  completed  his  age  of  eightem 
years,  and  the  woman  her  age  of  fourteen  years,  accord- 
ing to  the  Gregorian  calendar : 

(3.)  Each  party  must,  if  he  or  she  has  not  completed 
the  age  of  twenty-one  years,  have  obtained  the  consent 
of  his  or  her  futher  or  guardian  to  the  marriage  : 

(4>.)  The  parties  must  not  be  related  to  each  other  in 
any  degree  of  consanguinity  or  affinity,  which  woold, 
according  to  any  law  to  which  either  of  them  is  subject, 
render  a  marriage  between  them  illegal 

1st  Proviso. — No  such  law  or  custom,  other  than  one 
relating  to  consanguinity  or  affinity,  shall  prevent  thein 
from  manying. 

2nd  Proviso. — No  law  or  custom  as  to  consanguinity 
shall  prevent  them  from  mairying,  unless  a  relationship 
can  be  traced  between  the  parties  through  some  common 
ancestor,  who  stands  to  each  of  them  in  a  nearer  relati<»i- 
ship  than  that  of  great-great-grand&ther  or  great-great- 
grandmother,  or  unless  one  of  the  parties  is  the  lineal 
ancestor,  or  the  brother  or  sister  of  some  lineal  ancestor  of 
the  other."    (Sec.' 2.) 
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The  requisite  formalities  are  aa  foUowa: — Notice  of  auLBcruRKVl, 
intended  marriage  ia  to  be  given  to  the  Regifitxar  of 
Hairiage  before  whom  it  is  to  be  solemnized.  If  no 
objection  to  the  marriage  is  raised  by  any  one  within 
fourteen  days  after  the  receipt  of  such  notice  by  tiie 
Re^strar,  be  Bball  proceed  to  solemnize  the  marriage.  A 
written  declaration  in  a  prescribed  form,  stating  that  the 
conditions  mentioned  above  have  been  fidfilled,  is  to  be 
«gned  by  each  party  and  by  three  witnesses  in  the  presence 
of  the  Registrar.  The  marriage  shall  be  solemnized  in 
the  presence  of  the  Registrar  and  the  three  witnesses 
who  signed  the  declaration,  and  may  be  in  any  form,  pro- 
vided that  each  party  says  to  the  other  in  the  presence 
and  hearing  of  tbe  Registrar  and  the  witnesses — "  I,  A,  take 
thee,  £,  to  be  my  lawful  wife  (or  husband)."  *  The  B^is- 
trar  shall  enter  a  certificate  of  the  marriage  having  been 
solemnized,  in  a  book  kept  for  the  purpose. 

Neither  (^  the  parties  married  under  this  Act  shall  be 
at  liberty  to  many  again  during  the  lifetime  of  the  other ; 
and  any  violation  of  tioB  rule  shall  make  the  offending 
party  liable  to  punishment  under  the  Indian  Penal  Code. 

The  Indian  Divorce  Act  (IV  of  1869)  is  declared  to  be 
apjdicable  to  marriages  under  this  Act;  and  any  such 
marriage  may  be  declared  null  or  dissolved  for  any  cause 
mentioned  in  the  Divorce  Act,  or  on  the  ground  that  it 
contravenes  any  of  the  fopr  conditions  mentioned  above. 
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WHAT  CONSTITirTKS  STEIDHAN. 
Quntioni  foTcantidantioo — Gmtdirenitj-ol  doalrina  on  the  nlqaet — Difffml 
deactiptkoj  of  iiridlan  uoDrding  to  the  ug« — Huia — Nuada — Vbbii— 
Eatyajuu— ApuUmbi— YyuK— Derala— YijiuTalkTa— Remark!  on  iba 
prMtding  l«zU— DeSnitioa  and  elaanfication  ol  tb-iiOaa  aocording  lo 
ths  aommaatatora — Bmurea  school — Uitakahara — Tinmitrodafa— Boinbir 
school — Tyarahara  Hayakha— Dravida  school — Psrasara  HsdhaT^a — Soriil 
Chandrika— Hithilk  school  —  Vivada  ChinUmani  — Bangal  school— Dsfa- 
bhaga — DayaUltwB — Day akrama  Sangraha —  Does  propeitf  [nhcritad  by  a 
womao  hocoms  bar  itridJuai  t  ~  Btogtl  school  — Olhsr  schools— 71  nlmir 
Dagite  t.  Aoi  Balaet  Bam—BkagieaiiittM  inaUg  v.  Mgia  SoM—DsosOsa 
of  IndisD  Canrta- Bsngal— CfaXny  LoH  r.  CIhhmoo  Laa—Uadnt—Bva- 
bay — Shaia  od  panitioii — Suididbtj  of  tbs  lair— Gilt — Purahas* — Iab«t> 
aac»— PartitioD— Bunlan  of  prool  whsra  propartf  is  allaged  ta  b«  rtrid*s«. 

Havhtq  given  you -in  the  preceding  lectures  an  outlino 
of  the  law  concerning  that  relation  which  most  materially 
determines  the  rightB  and  etatua  of  the  Hindu  female,  E 
now  come  to  the  eecoad  'bnnch  of  my  Bubject — the  law 
nlating  to  her  at-ndJian  or  peculiar  property. 

This  law  will  be  considered  with  reference  to  the  follow- 
ing tiuree  questions : — 

J'irrt — What  confititutes  etridhan  T 

Second — ^What  are  the  rights  of  a  woman  over  het  tfn- 
dhanf 

Third — ^What  is  the  order  of  succession  to  stridJian  f 
OrMt  diT«rsi-  TJpon  each  of  these  questioua  there  exists  great  diversity 
on  the  n^Ift.  of  doctiine,  in  conaeqaence  of  which  the  law  of  stridAan 
has  become  a  rather  complicated  subject  It  is  a  topic 
r^arding  which,  Kamalakar  says  in  the  Tivada  Tandavs, 
"  the  lawyers  fight  tootii  and  nsoL"  And  Jimutavahana,  in 
concluding  his  chapter  on  this  branch  of  the  law,  compU- 
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cently  observes, — "Thua  has  been  explained  the  moat  difficult    Ibctotm 
subject  of  succession  to  a  childless  woman's  gtridJia/n!'  '. 

I  begin  with  the  first  of  the  three  quraUons  stated  above,  iMfferent  dH- 
namely.  What  oonstitutee  ^ridhan  t  I  shall  first  of  all  give  iMdkan  «- 
yon  shortly  tlie  different  definitions  or  rather  descriptions  u^n. 
of  stridkan  according  to  the  sages,  aa  l^ese  form  the  ground- 
work of  the  law  on  the  subject,  and  the  basia  <^  the  dis- 
qoisitione  of  the  conunentators. 

Manu  says :  "  What  was  given  before  the  nuptial  fire  lUn». 
(adhyagni),  what  was  given  on  the  bridal  procession  (adhyd- 
vdAaniba^,  what  was  given  in  token,  of  love  (pritidaUa), 
and  what  was  received  from  a  brother,  a  mother,  or  a  father, 
are  conddered  as  the  eix-fold  separate  property  of  a  married 
woman."'  And  he  Aulher  declares:  "  Such  omamente  as 
women  wear  during  the  lives  of  their  husbands,  the  heirs 
(of  those  husbands)  shall  not  divide  among  themselves ;  they 
who  divide  it  among  themselves  fall  deep  into  an." '  The 
former  of  these  texts,  which  professes  to  define  atridhan,  is 
evidently  not  in  the  nature  of  a  logical  definition ;  nor  even 
does  it  contain  an  exhaustive  enumeration  of  all  the  different 
sorts  of  stridAtm  noticed  by  other  sages. 

According  to  Narado, "  What  was  given  before  tiie  nuptial  Kuidk. 
fire,  what  was  presented  in  liie  bridal  procession,  her  hu3> 
band's  donation  (bhartridaya),  and  what  has  been  given  by 
her  brother,  mother,  or  father,  is  termed  the  six-fold  property 
of  a  woman,"  *  He  further  declares :  "  Property  given  to 
her  by  her  husband,  through  pure  affection,  she  may  enjoy  at 
faer  pleasure  after  his  death,  or  may  give  it  away,  except 
land  or  houses."  * 

Tou  will  observe  that  Marada's  description  differs  from 

■  IX,  184.  '  IX,  200.  •  Xlir,  8. 

*  Colebrooke'B  Digest,  Bk.  T,  176. 
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Lhttukx    Maou'a  only  in  mentioiiiag  '  hufibaud's  dtniation '   in  the 

place  of  '  ^ft  in  token  of  love.'     Aa  this  last  sort,  namely, 

gift  la  token  d  lore,  may  be  a  gift  by  the  husband  or  any 
othw  relation,   Manu'a  definition  ia  evideotly  more  compre- 
hensive than  that  given  by  Narada. 
ruhan.  Viahnu  says :  "  That  which  has  been  given  to  a  woman  by 

her  father,  mother,  sons  or  brothers,  that  which  she  has 
received  before  the  sacrificial  fire  (at  the  marriage  ceremony), 
that  which  she  receives  on  supersession,  that  which  has 
been  given  to  her  by  her  relations,  her  fee,  and  a  gift  sabee- 
quent,  are  called  woman's  property." '  He  further  declares : 
"  Those  ornaments  which  the  wives  tisoally  wear  should  not 
be  divided  by  the  heirs  whilst  the  husbands  (of  sncli 
wives)  are  alive ;  if  they  divide  them,  they  become  oot- 
castes."  *  The  former  of  these  texts  ennmerates  nine  sorts  of 
dridhmi,  bat  these  are  not  in  every  instance  ezcineive 
of  one  another ;  thos,  a  gift  subsequent  may  also  be  a  gifi 
&om  the  parents.  Gifts  from  sons,  giits  from  kindred, 
gift  on  supersession  (which  has  been  already  noticed  in 
B.  fonner  lecture* ),  and  gift  subsequent  and  woman's  fee 
(which  are  defined  by  other  sages  as  you  will  presently 
see)  are  the  additional  sorts  mentioned  by  Yishnn,  over  and 
above  those  given  in  Manu's  text ;  but  a  gift  subsequent, 
as  you  will  see  from  its  definition,  is  in  fact  included  in 
Hanu's  enumeration.  The  latter  of  the  above  two  Buiras, — 
namely,  that  relating  to  om&menta, — is  in  the  original,  word 
for  word  the  same  as  the  second  of  the  two  texts  dted  fhwi 
Manu.  The  translation  of  Manu's  text  ia  given  aoccariing 
to  the  gloas  of  Rulluka,  while  Vishnu's  stUra  has  been 
rendered  according   to  the  gloss  of  Kanda  Pandit    The 

■  SVn,  18  (1  T.  k  B^  S12).  •  XTII,  22  (1  W.  *  R,  B42). 

'  Lactore  IT,  ante,  p.  163, 
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orifpnal  would  bear  either  interpretation.    The  sutra  of    Lfctubk 
Vishnu,  as  intetpreted  in  tlie  Vaijayanti,  means,  that  if  a       — 
bther  and  his  sons,  or  other  coparceners  divide,  each  wonuin 
of  tiie  iamily  whose  husband  is  alive  retains  her  omamenta ; 
but  the  omamentB  of  widows  may  be  divided.' 

Eatyajana  *  mentions  the   same  six  sorts  of  stridhcm  as  Katj'Bjana. 
Jtfanu,  and  he  defines  some  of  those  six  and  also  some  of  the 
additional  sorts  enumerated  by  Vishnu. 

"  Whatever  is  given  to  women,"  says  he,  "  at  the  time  of 
their  marriage  before  the  nuptial  fire,  v^ich  ia  the  vntneaa  of 
nuptials,  is  denonunated  by  sages  adkyagniJea  atridhcm." ' 
You  will  observe  that  the  pft  here  may  be  made  by  any 
one.  The  adhyavahani&a  is  thus  defined :  "  That  again' 
which  a  woman  receives  while  she  is  led  from  her  parental 
(abode  to  the  house  of  her  husband)  is  called  adhyava- 
hcutiOea  stridhan,  or  woman's  property  given  at  the  bridal 
procession."  *  This  is  the  meaning  of  the  text  according  * 
to  its  natural  construction,  and  it  is  the  meaning  adopted 
1^  VijnaneBwara,  Eulluka,  Devanda  Bhatta,  Nilkantha, 
an^  Jagannatha. '  But  Jimutavahana  and  Srikrishna'  give 
the  text  a  different  construction,  according  to  which  it 
should  be  rendered  thus :  "  That  again  which  a  woman 
receives  from  the  family  of  her  parents  while  she  is  led  (to 
the  house  of  her  husband)  is  called  adhyava3umamka  strv- 

*  Bee  1  W.  &  B.,  343  note.    The  text  in  the  origiiul  toiu  tbiu:— 

•  Colebiooke'a  DigeM,  Bk.  V,  462.  ■  iN<i,464. 

•  See  UtakBhara,  Ch.  II,  See.  11,  e. 

'  See  Mitdksh&n,  Ch.  II,  Seo.  XI,  E;  note  boHann,  IX,  194;  Smriti 
Ch»udiIka.Cli.IX,Seo.  1,2;  V7aTAhftmH«7nUia,0h.IT,8eaX,Sj  Gole- 
brooke's  Digest,  46S,  oommeatMr. 

*  Daj^bhBga,  Ch.  IV,  Seo.  I,  e,  6;  Dafakmna  Bugiaha,  Ch,  II, 
Roc,  II,  8,9. 
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Lbctom    dhan."    The  difference  between  tiieae  two  intrepretations 

'.       is  evidently  not  merely  a  verbal  one,  bat  a&ctfl  tlie  teem 

materially ;  for,  according  to  the  f  comer,  ^fts  to  a  woman 
at  the  bridal  procession,  by  whomsoever  made,  whether 
relatives  or  strangerB,  come  under  the  category  of  etridhan ; 
while  according  to  the  latter,  the  definition  would  include 
only  gifts  to  a  woman  from  the  family  of  her  parents. 
The  importance  of  this  distinction  will  he  seen  presentiy. 
I  may  here  notice,  what  appears  to  be  rather  curioos,  that 
Colebrooke,  in  his  translation  of  Jagaunatha's  Digest,  hu 
translated  th^  text  according  to  Jimutavahona's  constme- 
Uon,  while  in  the  Dayabhaga,  he  has  rendered  it  in  the 
other  way.  This  has  made  paras.  5  and  6  of  Sec.  I, 
Giaip.  rV  of  his  translation  of  the  Dayabhaga  appear  some- 
what incongraooB.' 

"  Whatever  has  been  given  (to  a  woman)  through  aSectioo 
*  by  her  mother-in-law  or  by  her  father-in-law,  and  what 
has  been  given  to  her  as  a  token  of  respect,  at  tibe  time  of 
making  obeisance  at  her  feet  {jMdahantUvnika),  is  deno- 
minated an  affectionate  gift  (^-pritidaUa)  [or  according  to 
another  reading,  lavanyarjUa,  that  is,  acquisition  through 
loveliness]."*  Jagannatha  interprets  padahaadaniia  to 
mean, '  what  is  given  in  return  of  her  humble  salutations.'  * 

"  What  is  received  l^  a  woman  after  maniage  from  the 
kinsmen  of  her  lord,  or  from  those  of  her  parents,  is  called 
a  gift  subsequent  {aivwadheya) ;  but  Bhrigu  gives  the  name 

'  Tb»  vene  fn  the  original  ruDB  thna : — 

The  Hilakshkn  reads  fTQl^Tl?  'or  f*fqK<I^. 
Thii  leading,  of  ooane,  would  remore  all  unbi^tf . 

*  Cidelnaoke'B  Digsali,  Bk.  T,  106 ;  UitakBhara,  Ch.  II,  S«g.  XI,  G  uota. 

*  Colebrooke'g  DigvH,  Bk.  V.  466,  commentary. 
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of  '  fiubsequent  gift '  to  anything  received  by  her  after  the     Lecturk 

nuptial  cersmony  &om  her  husband  himself,  or  from  her        

parents,  through  pure  affection." 

"  The  trifle  which  is  received  by  a  wonum  as  the  price  or 
reuNzrd  of  household  lahor,  of  using  household  utensils,  of 
ke^)ing  beasts  of  burden,  of  watchimg  milch  cattle,  of 
pnaerving  ornaments  of  dresa,  or  of  ettperintejidvng  ser- 
Tsnta,  is  called  her  perquisite  (suZka)."  * 

"  What  a  woman,  either  after  marriage  or  before  it,  either 
in  the  mansion  of  her  husband  or  in  that  of  her  &tlier, 
receives  from  her  lord  or  her  parents,  is  called  a  gift  from 
afiectionate  kindred  {saudayika) ;  and  such  a  gift  having 
by  them  been  presented  through  kindness  that  the  women 
possessing  it  may  live  well,  is  declared  by  law  to  be  their 
absolute  property." ' 

"  But,"  says  Katyayana,  "  whatever  wealth  she  may  gain      • 
by  arts,  aa  by  pamting  or  spiniumg,  or  may  receive  on 
account  of  friendship  from  any  but  her  kindred,  her  lord 
alone  bas  dominion  over  it.     But  the  rest  is  declared  to  be 
woman's  property  {stridham)" ' 

"Ornaments,"  says  Apastamba,  "are  the  exclusive  pro- ApuumbK. 
perty  of  a  wife,  and  bo  is  wealth  given  to  her  by  kinsmen  or 
friends  according  to  some  legislators."  * 

Tyasa  declares :  "  That  which  is  given  to  bring  tiie  bride  Tjua. 
to  die  family  of  hei  husband  is  her  perquisite ;  which  ia 


>  Oolebraoke'B  Digest,  Bk  T,  163.  ■  Ibid,  476. 

*  Dayvblugk,  Ch.  IV,  Sec.  1, 19. 

•  Colebrmke'i  Dig«flt,  Bk.  V,  1T2.  This  text  appears  to  be  the  uma 
u  the  9tli  ««tr«  of  Eandft  XIT,  Patala  VI,  Pnuoui  II  (seel  W.  ft  B.,  3M); 
but  tiie  reading  tihete  ia  Bcanewkat  different.  It  iiuu  thoa : — "  Aoooidinff 
to  some,  tlia  share  of  tlie  wife  oonalata  of  ber  omamenta  and  the  wealth 
(wliiah  ihe  majr  have  Moelred)  from  her  relataoiu."  The  ntra  ooonrs 
aion;  with  mlea  foi  paititioii. 
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Lkotobe    given  as  a  bribe  or  the  like,  that  she  may  cheerfully  go  to 

'.       the  mansion  of  her  lord." ' 

"  A  portion  amounting  to  two  in  iho  thousand  out  of  tlie 
whole  estate,  should  be  given  to  a  woman ;  that,  and  what- 
ever wealth  IB  bestowed  on  her  hj  by  her  husband,  she  may 
use  aa  she  pleases."  * 
DeviU.  According  to  Devala,  "  Food  and  vesture,  oniamento, 

perqiiisites,  and  wealth  received  by  a  woman  from  a  ibttu- 
Tnan,  are  her  own  property;  she  may   enjoy   it  herself, 
and   her  husband  has  no  right  to  it,  except   in  extreme 
distress."* 
T^EUTaikyL        Yf^jnavalkya,  whose  text  od  tbe  definitaon  of  etridJuin 
has  been  the  subject  of  much  discussion,  declares :  "Whatwu 
given  (to  a  woman)  by  the  &ther,  the  mother,  the  husband, 
or  a  brother,  or  received  by  her  before  the  nuptial  fire,  or 
.      presented  to  her  on  her  husband's  marriage  to  another  wife 
(adAivedamka),  and  the  rest,  is  denominated  etridhoM.  So, 
that  which  is  given  by  kindred,  as  weU  as  her  fee  and  any- 
thing bestowed  after  marriage."  *    This  version  is  according 
to  the  reading  adopted  in  the  Mitakshara  and  the  com- 
■     '  mentaries  which  follow  it*     But  Jimutavahana  *  slightly 

'  Colebiooke'i  IMgMt,  6k.  V,  471.         *  Jbid,  K%.         *  Hid,  17& 
*  II,  Ua,  144.    The  ten  fa  the  origiDal  nuiB  thus  :— 


JuiiQt«Tkh«iu   teads    mrfn^^fim'   ^«    (and    aiao    adkitedanO*)  for 
Vlf^*^r*im^'^  (.adhiredanika  uid  the  rwt). 

•  See  Hitakahan,  Ch.  II,  8eo.  XI,  1 ;   TjaTahan  HaTDkhk,  C3i.  IT. 
Sea.  X,  2.  I 

*  DsTsbhaga,  Oh.  IT,  Seo.  1, 18 ;  aee  the  edition  of  the  DaTabhags  b;  . 
Bbant  Chandia  Binmuni  In  CoMnooke'a  tnnalation  of  the  DajaUi^*.  | 
the.aame  reading  of  the  text  ia  adopted  aa  that  girtn  in  the  Hitakahar*. 
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alters  the  reaxling  by  aubstituting  the  expletive  eva  for  the     Lbctubb 

suppletive  term  adya   (and   the   rcBt),  which  changes  the        '. 

meaning  very  much ;  for  thia  reading,  by  omitting  the  words 

and  &e  rest,"   would   limit  the  application  of  tiie  term 

etridhan  to  the  descriptions  of  property  specifically  named. 

Though    there   are    about    eighty    different    sacee    or  Remsrk*  on 

*  th«  preceding 

writers  of  institutes,  the  texts  of  the  above-named  eight  »•»"■ 

sages  are  all  that  are  referred  to  by  commentators  in  their 
disquisitions  on  the  definition  of  stTidhan.  And  as  accord- 
ing to  the  received  opinion,  the  writings  of  these  commen- 
tators are  at  the  present  day  the  real  authorities  on  Hindu 
law,'  w^e  may  spare  ourselves  the  trouble  of  considering 
what  other  sagea  besides  tiiese  eight  may  have  said  on  the 
subject  But  though  the  commentators  have  thus  shortened 
his  labor,  the  student  of  Hindu  law  has  little  reason  to 
thank  them  after  all.  For,  though  they  confine  themselves  to 
the  consideration  of  a  limited  number  of  discordant  author- 
ities, they  have  introduced  a  new  source  of  difficulty  by 
their  want  of  agreement  among  themselves  in  the  reading 
and  interpretation  of  the  texts.  There  is  hardly  any  text 
of  importance  on  the  subject,  which  has  not  received 
difierent  constructions. 

None  of  the  foregoing  texts  gives  any  exact  definition  of 
atridha/n.  They  enumerate  and  describe  different  kinds  of 
riridhan  without  aiming  at  any  logical  classification.  Nor 
is  the  number  of  kinds  definitely  settled,  though  it  is  some- 
times said  to  be  six.  Thus  E&tyayana  enumerates  six  kinds, 
but  describes  several  additional  sorts.  But  one  thing  is  clear 
from  an  examination  of  the  texts,  namely,  that  the  term 


*  Sm  Oie  remarkH   of   the  Jadioial  CommlttM  in  The  Collector  of 
Hadnra  «.  Huttn  B«inatioga  Bfttthnpsth;,  10  W.  B.  (P.  C),  21. 
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IioTuu  ^ridkan  is  not  used  in  its  simple  etTmological  sense,  bot  t>u« 
— '.  technical  meojiing.  If  it  were  otherwise,  and  if  by  etridlum 
were  meant  any  property  belonging  to  a  woman,  tiie  eno- 
meration  of  particular  deseriptione  of  property  as  comiiig 
under  that  denomination  would  be  useless.  And  the  last 
text  cited  from  Katyayana  would  go  expressly  to  negative 
such  a  Opposition.  As  for  the  suppletive  term  adya, '  and 
tiie  rest'  in  the  text  of  Tajnavalkya,  apart  &om  tlie 
authority  of  Vijnaiieswara  which  I  shall  presently  conader, 
there  is  pothing  to  show  that  it  includes  eveiy  descriptimi 
of  property  howsoever  acqaired.  Indeed,  according  to  the 
ordinaiy  canons  of  interpretation,  suppletory  expvedons 
can  include  such  things  only  as  are  umilar  to  those  qiea- 
fically  mentioned,  and  nothing  more  beudes- 

It  may,  therefore,  be  deduced  from  the  texts  quoted  above, 
that  as  a  rule,  it  is  only  ^fts  obtained  l^  a  woman  from  her 
relations,  and  her  ornaments  and  appard,  that  constitute  her 
stridha/n ;  and  that  the  only  sorts  of  0&s  from  stnmgera 
which  come  under  that  denomination  are,  presents  before  the 
nuptial  fire,  and  (according  to  some)  presents  made  tt 
the  bridal  procession.  But  neither  gifls  obtained  from 
strangers  at  any  other  time,  nor  her  acquisitions  by  labor 
and  skill,  would  constitute  her  stridJutfn.  These  limitatioiH 
may  appear  to  you  unreasonable;  and  judged  according 
to  our  advanced  notions  about  individual  ri^te,  so, 
no  doubt,  they  really  are.  But  you  have  seen  that  in 
the  Hindu  law  the  position  of  women  is  one  of  absdnte 
dependence.  Their  time,  therefore,  is  deemed  to  be  absO' 
lutely  at  the  diq>osal  of  their  husbands ;  and  consequ^Uy 
whatever  is  acquired  by  them  at  the  expense  of  that  time, 
in  deemed  to  belong  to  their  husbands.  As  for  the  distinc- 
tion between  gifts  from  relations  and  those  frxim  stnuogos. 
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tiiat  spears  to  be  based  upon  the  idea  that  outside  the  Lbctuu 
circle  of  her  near  relations,  the  social  existence  of  a  married  ^— . 
womui  is  completely  mei^d  in  that  of  her  husband,  so 
Hat  she  cannot  be  the  recipient  of  a  gifl  from  any  one  but 
faer  reUtions,  without  making  her  husband  a  partioipator 
in  it  Nor  is  Hindu  law  ungular  in  this  respect.  The 
reetricUons  upon  the  proprietary  rights  of  married  women 
vere,  until  lately.  &r  more  stringent  in  the  English  law 
than  they  are  with  us. 

I  shall  now  consider  the  definitions  of  etridhan  deduced  DafiDiiion  uti 
from  the  foregoing  text^  by  the  commentators  of  the  differ-  of  it 
«nt  sdiools.  At  the  present  day,  tiie  commestatoni  are 
the  real  authorities  on  the  subject ;  and  it  is  their  defini- 
tions that  Judges  are  bound  to  adopt,  except  where  they 
have  been  modified  by  later,  and  practically  more  authori- 
tative ezpositiona  of  the  law,  I  mean,  judicial  deeiBionB. 

I  begin  with  the  BenAree  school.  The  highest  authority  b«ii 
in  that  school  is  the  Mitakahara,  which  is  also  universally 
respected  throughout  India.  That  treatise  is  a  continuous 
commentary  on  the  institutes  of  Yajnavalkya ;  and  the 
aotltor  acoordingly  adopts  the  text  of  that  sage  as  the 
basis  of  bis  definition  of  Btridhan;  and  he  has  the 
following  commentary  on  the  first  sloka  on  the  subject 
(II,  143)  :— 

"  That  which  was  given  by  the  father,  by  the  mother,  by 
the  hoBband,  or  by  a  brother ;  and  that  which  was  present- 
ed by  the  maternal  uncles  and  the  rest,  at  the  time  of  wed- 
ding before  the  nuptial  fire ;  and  a  gift  on  a  second  marriage 
or  gratuity  on  account  of  supersession,  as  will  be  subse- 
quently explained  in  the  text, '  To  a  woman  whose  husbcud 
marries  a  second  wife,  let  him  give.  Sue ; '  [and,  as  indi- 
cated] by  the  word  adya  (and  tiie  rest),  property  obtained 
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Lkctuu  by  inheritance,  purchase,  partition,  acceptance,  finding :  all 
1       this  is  stridhcm  according  to  Uanu  and  the  rest." ' 

Vijnaneawara  then  remarks,  "  The  term  atridhan  (wooiao's 
property)  conforms  in  its  import  with  its  etymology,  and 
is  not  technical :  for,  if  the  literal  sense  be  admissible,  a 
technical  acceptation  is  improper."* 

In  order  to  obviate  a  possible  objection, — namely,  that 
Manu's  enumeration  of  six  kinds  of  atridhan  would  mili- 
tate against  ihe  view  that  Uie  term  is  used  in  its  unlimited 
sense, — our  author  observes :  "  What  again  is  sfud  by  Uadu 
(in  the  verse) '  What  was  given  before  the  nuptial  Gt«,  &c 
[here  Mauu's  text  -is  cited  in  full]  about  atridhanhemg  oX 
six  sorts,  is  intended,  not  as  a  restriction  of  a  greater 
number,  but  as  a  denial  of  a  less."  * 

After  giving  Eatyayana's  definitions  of  gifts  befwe  the 
nuptial  fire  and  the  rest,  the  author  next  considers  tiie  first 
half  of  the  next  doka  of  Yajnavalkya — "  So,  that  which  has 
been  given  by  kindred,  as  well  as  her  fee  or  gratuity,  and 
anything  bestowed  afler  marriage," — and  explains  'kindred' 
as  meaning  '  relations  of  the  mother  and  those  of  the  &tiier,' 
and  the  term  'gratuity '  (suUu),  as  that  for  the  receipt  of 
which  a  girl  is  given  in  mturiage.* 

He  then  gives  Katyayana's  definition  of  a  gift  subsequent, 
which  I  have  already  given  above  along  with  Eatyayana's 
other  texts.     And  our  author  concludes  his  description  itf 


>  Uitakdian.  Cb.  II.  8e&  XI,  2.    The  latter  part  of  the  abore  traatla- 

Udd  i»    gomewhkt    differont   from    Cdebiooke'a    truialktiali. 

•  Ibid.  3. 

*  lHd,i.  The abore tranaUtion  diSen  lUg^hUj  from  tliat  gi*cii  by 
Colebrooke,  which  omita  the  wordi  ^fH  ^•.  •  what  again '  with  which 
the  verse  befine.  ThU  omiMion,  as  pointed  ont  hj  Meain.  WeM  and 
BOhler  (1  W.  k  K,  Introdnctioii.  p.  Ixv).  ban  rendered  the  aenae  liahlp 
to  be  misundentood.  '  Ibid  6. 
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striiSutn  with  an  esplanatoiy  note  that  the  words  in  the     Lectdbi; 
last  hemistich,  dted  from  T^navaJkya,  are  connected  with        — '. 
the  words  '  is  denominated  etridhwa '  which  precede  (in 
doka  US,  Chap.  II).' 

Nothing  can  be  clearer  or  more  simple  than  the  above 
explanation  of  what  constitutes  atridhan.  Leaving  out 
of  consideration  the  refutation  of  a  possible  adverse  argu- 
ment, and  the  descriptions  of  particular  kinds  of  dridhan 
known  by  definite  names,  the  aut^or^s  explanation  can  be 
summed  up  in  these  few  words,  namely,  that  stridhan,  con- 
formably to  its  derivation,  means  property  of  any  descrip- 
tion belonging  to  a  woman.  And  this  unlimited  sense  is 
deduced  from  the  suppletory  term  adya  'and  the  rest '  in 
the  text  of  Yajnavalkya,  How  far  that  word  (adya), 
which  is  preceded  and  followed  by  the  enumeration  of 
particular  sorts  of  property  as  coming  tmder  the  deno- 
mination of  8tTidha/n,  can  correctly  bear  tJie  significa- 
tion attached  to  it,  is  certainly  a  matter  of  consider- 
able doubt.  I  have  already  hinted  at  my  reasons  for 
entertaining  this  doubt,  and  I  shall  only  add  that  the 
ftladhaviya  conunentary,  which  is  the  work  of  a  scholar  of 
vast  erudition,  and  is  esteemed  as  a  hi^  authority  in  the 
South,  ^ves  to  tJie  words  'and  the  rest,'  in  Tajnavalkya's 
text,  a  limited  signification,  such  as  under  the  ordinary  rules 
of  interpretation  they  ought  to  bear.  "  By  the  words 
'  et  cetera,' "  says  Madhava,  "  property  purchased  with  what 
is  given  during  the  procession,  &c.,  is  included."  *    And  the 

*  CoIebnmke'B  tmulfttion  of  this  pMaags  (Mitakifaara,  Ch.  II,  Sao.  SI,  7) 
is  lightly  inacomate.     The  iMt  eentenoe  in  tbtw  7  in  the  original  miiH 

thna:— 

"  The  relation  (of  the  wordB  in  the  last  qnolation)  ii  with  the 
voids '  is  denomiaated  rtridhan,'  wbioh  precede." 

*  See  DajaTibhaga  (Bamell's  traaalatioo),  p.  tl. 
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LwrrDu    highest  Court  of  appeal  for  India  has,  upon  a  conaidNaticai 

of  the  general  spirit  of  the  Hindu  law,  been  led  to  impose 

some  limitation  upon  Vijnaneswara's  meaning  of  the  tens 
etridhan,  and  to  hold  that  property  inherited  by  a  vidov 
from  her  husband  does  not  become  her  etridhan*  The 
effect  of  this  limitation,  and  the  general  question  how  br 
inherited  property  constitutes  stridhan,  will  be  considered 
in  a  subsequent  part  of  the  present  lecture. 

But  it  ought  to  be  borne  in  mind  that  we  sfe  not 
now  at  liberty  to  put  our  own  construction  upon  the  lUshi 
texts.  Whatever  construction  has  been  put  upon  them  I7 
autiioritative  commentaries  like  t^e  Uitakshara,  has  be- 
come binding  upon  us.  Vijnaneswara's  opinion  is  as  modi 
an  autiiority  now,  as  the  text  he  conunpnts  upon;  and 
indeed,  at  the  present  day,  the  former  is  pi&ctically  <i 
greater  importance  than  the  latter.  In  the  words  of  the 
Judicial  Committee  "  the  duty  of  an  European  Judge,  who 
IS  under  the  obligation  to  administer  Hindu  law,  is  not 
so  much  to  enquire  whetiier  a  disputed  doctrine  ia  SaiAj 
dedudble  frcxn  the  earUest  authorities,  as  to  ascertain 
whether  it  has  been  received  by  the  particular  school  whtdi 
governs  the  district  with  which  he  has  to  deal."  * 

Though  the  Mitaksbara  declares  that  every  desoiptiui 
of  property  belonging  to  a  woman  becomes  her  atTidhan, 
it  does  not  follow  that  her  power  of  disposal  is  Qi.%  Bame 
over  every  variety  of  it.  Vijnaneswara  admits  with  Naiadi 
the  want  of  independence  in  women ;  *  and,  indeed,  he  ie 
BO  fiu*  from  allowing  females  to  have  absolute  power  ov«- 


*  Bbogwandeen  Doobej  v.  M^ft  Baee,  9  W.  B.  (P.  0.).  23 ; 
Thakoor  Dajhe*  v.  Rkv  BtJaok  Bun,  10  W.  a  (P.  0 ),  S. 

■  The  CoUecUit  of  Hsdm  v.  Mnttn  SaDulin^  Satthapatlij,  10  W.  B 
(F.  a),  21.  *  Mitakaliu*,  Oh.  U,  Sao.  1, 31. 
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their  property,  that  he  doee  not  aUow  Bach  power  even  to    Lectitbi 
male  proprietors.'     This  point  will  be  considered  more  fully        ^~1 
in  the  next  lecture. 

If  auch  a  high  authority  as  the  Uitakshara  stood  in 
need  of  any  support,  it  is  amply  supported  on  the  point 
imder  consideration  by  the  Viramitrodaya,  a  later  com- 
mentary held  in  high  esteem  in  the  Benares  school.* 

The  Tinunitrodaya  *  contains  a  much  fuller  discussion  on  TmmiirodajB. 
the  point,  and  tries  to  answer  almost  every  objection  that 
may  be  urged  against  Vijnaneswara's  definition  of  ^T'idhan. 
After  explaining  tbat  tbe  enumeration  of  ax  sorts  of  atri- 
dkan  by  Manu  and  Narada  is  meant  to  be  a  denial  of 
a  smaller  number,  and  not  a  restriction  of  a  greater,  the 
audior  observes,  that  the  word  «tridkcm,  according  to  its 
etymology,  means  '  any  property  owned  by  a  wcHnan,'  and 
that  its  meaning  is  not  restricted  by  any  technical  defini- 
tion ;  and  be  gives  to  Qie  word  adya  the  same  general 
import  that  is  given  to  it  in  the  Mitakshara. 

He  then  notices  the  following  objection  agfunst  bis  defini- 
tion of  gtridkcm : — If  every  kind  of  property  owned  by  a 
woman  is  to  be  regarded  as  her  stridhan,  this  interpretation 
would  be  opposed  to  the  two  testa  of  Eatyayana,  in  one  of 
which  that  sage  observes, — "  Whatever  has  been  pven  to 
women  under  certain  conditions,  or  with  certun  design,  by 
their  ^ther,  IstHher,  or  their  husband,  all  that  is  declared 
not   to    be   woman's   property;" — and  in   the    other    he 


r»,  Ch.  I,  8m.  I,  37. 

*  See  Omrit  Eoomaree  Dabee  e.  Ltikhee  Nhniia  ChnokerbnUj,  10 
V.  K.  (F.  B.),  6S  ;  Greedharee  Lail  Roy  v.  The  GoTemmeDt  of  BoigAl, 
10  W.  R.  (P.  0.),  8*. 

*  See  the  edition  by  JlTaiiaiid»  TldTasagani,  pp.  eSS,  SS9 ;  and 
3  W.  Is  B.,  p.  67,  «t  ttg.,  wliere  a  tnoslatioa  at  tbe  chapter  of  the 
Vinmitiod&y«  lelatuig  to  ttritUuat  i«  giren. 
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Lkctuu    dedarea, — "  But  over  that,  which  haa  been  gained  by  meehan- 

ical  arts,  or  wliich  has  been  received  out  of  afiection  frwn 

a  stranger,  the  husband  has  dominioD.  But  the  rest  is 
declared  to  be  stridhan." ' 

And  he  answers  the  objection  hj  maintaining,  that 
Eatyayaina  does  not  in  these  texts  deny  that  such  [oo- 
perty  (as  conditional  gifts,  gains  by  mechanical  arts,  and 
the  rest)  is  strid/uin,  but  only  denies  that  the  woman 
who  acquires  it  has  the  power  of  disposal  over  it;  and 
in  support  of  this  view  he  refers  to  Katyayana's  words, 
''the  husband  has  dominion,  Sic."  He  further  obeerrcs, 
that  even  if  the  former  of  the  two  verses  of  Eatyayans 
indicate  a  denial  that  conditional  gifta  and  gifts  with  a 
design  (to  de&aud  others)  are  woman's  property,  that  would 
not  militate  against  his  view,  as  such  gifts  would  be  no 
gifts  at  all ;  for  Manu  says,  "  When  the  judge  disoovets  a 
pledge  or  sale,  gift  or  acceptance,  made  with  a  &aadnlent 
design,  or  in  whatever  case  he  discovers  a  transaction  to  be 
conditional,  let  him  annul  that  entirely."  * 

Thus  you  will  observe  that  the  Viramitrodaya,  like  the 

Mitakshara,  maintains  that  whatever  is  owned  by  a  woman 

is  her  etridhcm,  though  it  admits  more   clearly  than  the 

last  named  treatise,  that  the  quality  of  being  freely  alienage 

by  her  wiUiout  her  husband's   consent,   which  generally 

attaches  to  atridhcm,  may  not  attach  to  every  kind  of  it 

Bombty  tchoDl     In  the  Bombay  school,  the  leading  authorities   are  &e 

— VyaTihira 

M«ynkh». 

*  Thii  ia  eridantlr  the  aame  tsxt  u  tlut  dtad  in  Oolebzooka'i  Kg**. 
Bk.  V,  *70. 

*  VIII,  16G.  The  tmulation  given  tbo-n,  whidi  ia  aoMwdiixg  to  tba  is- 
terpcetatlon  of  Hitronian,  diilen  from  that  ^  Sir  W.  Jones,  wlw  foUom 
tiie  gloaa  of  Knlln^  The  diSeieiioe  uIm*  from  the  faot  of  diflHsnt 
mMknlngs  being  at^gaoi  to  the  woid  <«qfq  {ttpadUj,  which  Enlliika 
tkkei  to  mettn  '  fmnd,'  amd  Hisn  naw  w  meaning  '  oondition.' 
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Mitakshara  and  the  Vyavahara  Mayukha ;  and  the  question     Lkctube 

has  sometimes  been  raised  as  to  wMch  of  the  two  should        

prevaU  when  they  differ  on  any  point.  With  the  excep- 
tion of  Guzerat  and  the  island  of  Bombay,  where  perhaps 
the  Mayukha  ranks  as  the  foremost  authority,  in  other 
parte  of  Western  India,  the  first  place  is  assigned  to  the 
Mitakshara,  and  only  a  subordinate,  though  an  important 
one,  to  tiie  Mayukha.*  Upon  the  point  under  considera- 
tion, namely,  the  definition  of  BtTidJian,  there  is  very  little 
real  difference  between  the  two  authorities. 

The  Mayukha,  like  the  Mitakshara,  interprets  Manu's 
enumeration  of  six  kinds  of  woman's  property  to  mean 
only  the  denial  of  a  smaller  number,  and  refers  to  the 
word  adya  (and  the  rest)  in  Yajuavalkya's  text  in  support 
of  that  interpretation;*  thongh  it  does  not,  like  the  latter 
treatise,  expressly  declare  that  that  word  is  meant  to  include 
all  acquisitions  whether  by  inheritance,  partition,  or  the 
like.  In  treating  of  succession,'  however,  it  draws  a  dis- 
tinction between  pa/rihka  sUcaaTidk  cm  or  atricQuvii  proper 
tind  what  is  acquired  by  the  act  of  partition  and  the  like ; 
and  this  would  show  that  the  Mayukha  assigns  to  the 
simple  term  tiridhan  the  same  unlimited  signification  that 
it  has  in  the  Mitakshara. 

The  different  particular  kinds  of  dridJum  mentioned  in 
the  texts  of  Manu  and  Yajnavalkya,  are  defined  as  in 
the  Mitakshara,  with  the  exception  of  the  svJka  (perquisite), 
for  which  Katyayana's  definition  already  cited  above  is 
adopted. 

The  two  texts  of  Eatyayana  relating  to  conditional  and 
fraudulent  gifts,  and  gains  by   mechanical  arts  and  ^fts 

*  See  Eiiehiutji  Tyaukteefa  «.  PandoruiK,  12  Bom.,  65. 
■  TTaTshara  TAayakha,  Ch.  lY,  Sec.  X,  1,  S.  ■  Ihid,  26. 
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Lbctdbe  from  strangers,  are  explained  in  a  way  aimilar  to  that  in 
— '.  the  Vimmitrodaya ;  and  it  is  observed  generally  that  a 
woman  poeaesses  absolute  power  of  diapoaal  only  over  some 
kinds  of  etriShxvn. 
DravidB  Kbgui  The  Southem  ediool  follows  the  Snuiti  Chandrika  aod 
Uoiiiivya.  the  Parasora  Madhavya,  in  addition  to  the  Mitakshara, 
as  its  leading  auUioritiee,  The  Farasars  Madhavya  agrees 
with  the  Mitakshara  in  many  respects,  and  it  adopts  the 
text  of  Yajnavalkya  as  tlie  basis  of  its  comments ;  but  it 
gives  to  the  sup^^tory  term  adya,  as  you  have  seen,  a 
limited  signification,  as  including  [M'operty  porcbased  with 
what  is  given  during  the  bridal  proeeesitm,  &c.;  and  it 
admits  upon  Uie  authority  of  Katyayana's  texts,  whidi 
are  explained  away  in  the  Yiramitrodaya,  that  g^its  upon 
condition,  or  wi,th  a  design,  or  from  strangers,  and  gaioi 
by  mechanical  arts,  do  not  constitute  stridJujm*  The 
smriti  cbto-  Smriti  Chandrika*  agrees  in  substance  witii  the  Hadha- 
viya  commentary,  with  this  di&rence  only,  that  it  does 
not  asfflgn  any  definite  meaning  to  the  notable  word 
adya  in  Yiynavalkya's  text.  Tfae  Chandrika,  like  the 
Paraaara  Madhavya,  gives  no  definition  of  stridhan,  but 
it  regards  Manu's  enumeration  of  six  sorts  as  merely  im- 
plying a  denial  of  a  less  number.  And  it  enumerates  and 
defines  the  various  sorts  of  etridJian  according  to  fiie  texts 
of  Manu,  Yajnavalkya,  Vishnu,  and  Ratyayana,  whidi  have 
been  already  cited,  lliese  several  sorts  are : — the  adhyagni, 
or  gift  before  the  nuptial  fire,  and  the  adhyavakemika,  or  jre- 
sent  at  the  bridal  procession  (both  of  which  may  be  gifts  horn 
tmy  person) ;  the  priiidaMa,  or  gift  through  affection  or  as 
a  token  of  respect  obtained  from  kindred ;  pRa  obtained 

*  See  BnrneU's  tmulittoD  of  tbe  DayftTiblugk,  (p.  40— 4S. 
■  Cb.  IX,  See.  T. 
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from  the  hnsband,  the  parents,  c»  a  son,  or  from-  kindred :     Lbct 

VI 
tKe  adhivedcmika,  or  present  od  Bupenession ;  and  the  aulka,        — 

or  gratnity,  and  the  anvxtdheya,  or  giit  subeequent,  as 
defined  by  Katyayana.  But  gains  by  mechanical  arte,  con- 
ditional gifts,  and  gifts  from  etrangera  are  expressly  ex- 
eluded  from  the  category  of  atridhan. 

According  to  the  Dravida  school,  therefore,  ihe  t^in  atri- 
dhwn  has  not  that  uoliimted  literal  signification  which  it 
has  under  the  Hitakshara,  but  is  used  in  a  limited  aad 
technical  sense. 

It  is  not  very  clear  whether,  according  to  the  Smriti 
Chandrika,  property  inherited  by  a  woman  becomes  her 
stridhem ;  but  there  is  a  passage  in  that  work  relating  to 
the  mother's  succession,  in  which  it  ie  said,  "  whatever 
the  mother  takes,  she  takes  for  herself  Wee  the  siridkan 
called  adhyagni  and  the  like;"*  and  from  this  passage 
it  has  been  sometimes  inferred  that  inherited  property  doefr 
not  rank  as  etridha/n.' 

I  shall  next  consider  i3ie  definition  of  stridhcm  accord-  Mithiia 
inff  to  the  Mit^tila  school      The  leading    authority   forViradi 
that  sdiiool  is  the  Yivada  Chintamani    This  work,  too, 
does  not  give  any  definition  of  stridhan;  but,  like  the 
Chandrika,  it  enumerates  and  defines  the  several  descrip- 
tions of  property  which  rank  as  atridhan  according  to  it.* 

These  are,  first  of  all,  the  six  kinds  as  enumerated  by 
Manu  and  defined  by  Katyayana  in  Uie  texto  already  cited. 


'  Ch.  XI,  Sbc  in,  8. 

*  Tlilf  paiaage,  whioh  u  girsii  in  EristnMawmy  Iyer's  tranelatioii, 
in  not,  howBTBT,  to  b«  fonnd  in  Bhant  Chuidra  Strom&ni'H  editioii  of  the 
Smriti  Chandrika  (dupter  ralBting  to  Inheritanoe),  nee  p   71. 

'  T»goTe's  traiulattou,  pp.  SR6— 3S3. 
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Lkctuhh  With  reference  to  iheaa  it  would  be  sufficient  to  remark, 
. —  that,  according  to  our  autlior,  the  enumeration  of  six  kinds 
means  simply  the  denial  of  a  less  number ;  and  the  presents 
at  the  bridal  procession  are  not  merely  what  is  received 
irom  kinsmen,  but  include  all  that  is  given  to  a  woman  by 
any  person  '  while  she  is  proceeding  the  second  time  from 
the  house  of  her  father  to  that  of  her  husband.' 

The  seventh  variety  of  stridhan  is  the  adhivedanika,  or 
gift  on  supersession,  as  defined  by  Yajnavalkya.' 

The  eighth  sort  is  aulka,  or  woman's  perquisite,*  and  the 
ninth  is  the  gift  subsequent ;  and  these  are  both  defined 
according  to  the  texte  of  Katyayana  cited  above.  Sau- 
dayika,  or  gift  of  affectionate  kinsmen,  is  expluned  as 
being  a  general  name  for  several  sorts  of  stridhan. 

Ornaments  constitute  the  tenth  variety  of  atridJia^i. 
Regarding  these,  a  text  of  Manu  (IX,  200)  is  dted,  and  it  is 
observed,  tiiat  "  any  ornament  which  a  woman  wears  with 
the  consent  of  her  husband  shall  be  her  peculiar  property, 
even  if  It  have  been  not  given  to  her."  And  "  food  and 
vesture,"  mentioned  in  the  text  of  BevaJa,  and  explained  by 
our  authmr  to  mean  '  funds  appropriated  to  a  woman's  sup- 
port,' form  tiie  eleventh  description  of  stridhan. 

The  author  concludes  his  enumeration  of  the  seveni 
kinds  of  stridhan  by  saying :  "  These  are  tie  several  kinds 
of  peculiar  property  of  women."  Aad  the  text  of  Yajna- 
valkya, which  forms  the  basis  of  the  uidimited  interpreta- 
tion of  the  term  stridhan  in  the  Mitakshara  and  tiie 
Viramitrodaya,  is  neither  cited  nor  even  referred  ta  Hence 
it  may  be  inferred  that,  according  to  the  Vivada  Chintamaiu, 

•  II,  1*8. 

>  PerguUite  is.  In  utotber  pUce,  defined  m  '  wBalth  girea  to  ■  daaicl 
on  denuuidinq^  her  in  muTiago,'    (Ta^re'g  tnunBlftUon,  p.  263.) 


.abyG00»:^Ic 


ACCOHDISa  TO  THE  DAYABHAOA.  203 

no  oUier  kind  of  property  besidea  those  enumerated  above,    Lbctdbb 
comes  under  Uie  denomination  of  atridhcvn.  — '. 

Aa  regards  property  inherited  by  a  widow  from  her 
husband,  the  author's  meaning  is  not  very  clear.  He  draws 
a  distinction  between  moveables  and  immoveables,  and 
holds  that  the  widow's  power  of  disposal  over  the  former 
is  absolute ;  but  then  he  adds,  that  the  texta  of  Katyayana, 
from  which  the  distinction  is  deduced,  do  not  refer  to 
stridhan,^ 

It  remains  now  to  consider  the  definition  of  stridka/n.  Bengiii  nciiwii. 
according  to  the  Bengal  school    That  school  is  represented 
by  its  founder  Jimutavahana  and  his  followers  Baghu- 
nanflima.  and  Srikiishna. 

The  Dayabhaga  of  Jimutavahana,  which  is  the  leading  Dujauiist;*. 
uitbority  in  that  school,  gives,  like  the  Mitakshaxa,  a 
general  definition  of  etridhan ;  but,  unlike  the  work  of 
Vijnuieswora,  from  which  it  difiers  on  many  important 
points,  it  restricts  the  application  of  the  term  to  cer- 
tain descriptions  of  property  belonging  to  a  woman. 
Generally  speaking,  woman's  property  has  two  peculiarities 
attaching  to  it  -.—first,  she  has  absolute  power  of  disposal 
over  it,  notwithstanding  her  general  want  of  indepen- 
dence ;  and,  secondly,  it  follows  a  special  order  of  succea- 
Kfm.  Now,  the  former  of  these  peculiarities  does  not, 
according  to  certain  texts  of  Katyayana  cited  above,  attach 
to  every  sort  of  property  belongiiig  to  a  woman ;  and 
accordingly,  to  reconcile  their  unlimited  literal  interpre- 
tation of  the  term  dridhan  with  these  texts,  the  Virami- 
trodaya'  and  the  Maynkha'  expressly  affirm  that  a  woman's 

'  Bee  PToeonno  Cooniar  Tagfore'e  tnnalaUon,  p.  26S ;  see  aiaa  "Sbagwaa- 
<leeii  Doobej  v. Hjna  Baee,  3  W.  R.  (P.  C), 31. 
•  i  W.  »nd  B.,  69,  70.  '  Cb.  IV,  Sec.  X,  7,  8. 
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x)sal  is  absolute,  not  with  regt 
kind  of  her  stridJuen,  but  only  with  regdxd.  to  oertun 
kinds  of  it.  Jimntavahana,  however,  on  the  contrary,  maia- 
tains,  that  property  helon^ng  to  a  woman,  in  order  ibai  it 
may  pn^rly  be  called  etridJum,  most  posaeafi  the  qnality 
of  being  alienable  by  her  at  pleasure. 

After  ftTa.ni  mi  ng  the  Tanons  enumerations  and  definita<Ku 
of  different  varieties  of  atridhan  aeoording  to  the  differ- 
ent  st^es,  the  autlior  of  the  Dayabhaga  says:  "  Since  Tarions 
sorts  of  separate  property  of  a  woman  have  been  thus 
propounded  without  any  restriction  (^  number,  the  number 
six  [as  specified  by  Haau  and  others]  ia  not  definitdy 
meant.  But  the  texts  of  the  sages  merely  intend  an  exjda- 
naticm  of  woman's  separate  property.  Thai  aloTie  w  Aer 
pecuUar  property  which  ehe  has  power  to  give,  adl,  or  km 
independently  of  her  huaband^a  control.  Katyayana  ex- 
presses this  rather  concisely :  '  The  wealth,  which  is  earned 
by  mechanical  arte  or  which  is  received  through  ofiiectioii 
from  any  other  [but  the  kindred],  is  always  subject  to  her 
buaband's  dominion.  The  rest  ia  pnmoiineed  to  be  woman's 
properly.' "  ^ 

As  no  general  rule  is  anywhere  lud  down  as  to  what 
property  a  woman  can  dispose  of  independently  of  ha 
husband's  control,  the  foregoing  definition  is  open  to  the 
objecticm  that  it  defines  one  unknown  thing  in  tenna 
of  another. 

From  this  definition  it  may  be  argaed  that  a  gift  obtuned 
from  the  husband,  when  consisting  of  immoveable  fxopesrtj, 
does  not  constitute  a  woman's  pecfdiwm;  for  a'  text  of 
Narada,  cited  in  the  Dayabhaga,*  declares :  "  What  has  been 

'  D»y«bh»g«,  Ch.  IT,  Sec.  1, 18, 19.  '  Oh.  IV,  8w.  I,  M. 
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given  by  an  affectionate  husband  to  his  wife,  ahe  may 
consume  aa  she  pleases  when  he  is  dead,  or  may  ^ve  it 
away,  excepting  immoveable  property." ' 

But  OD  the  other  hand  it  may  be  said  that  such  property 
does  constitute  a  woman's  iiridhan,  and  that  the  absence 
of  her  power  of  alienation  over  it  is  noticed  as  an  exception 
to  the  rule  tJiat  a  woman's  etT-idhan  is  absolately  at  her 
diiipoaaL    The  point  is  not,  however,  free  from  doubt. 

So  completely  does  Jimutavahana  reject  Vijnaneswara's 
unlimited  literal  interpretation  c^  the  term  etridhan,  that 
he  adopts  a  reading  of  YajnavaUcya's  text  *  different  from 
tha  ordinary  one,  substituting  the  expletive  eva  for  the 
sappletory  term  adya  (and  the  rest)  which  forma  the 
basis  of  that  interpretation.'  The  author  further  expressly 
declares  that  property  inherited  by  a  woman,  whether 
it  be  from  her  hosband,  her  &ther,  her  son,  or  other 
relatiiHi,  does  not  constitute  her  etridhan,  and  does  not, 
therefore,  pass  on  her  death  to  the  heirs  to  her  pecoliar 
property.*  And  he  explains  the  term  bhartridaya  in  Nara- 
da's  text,  which  might  be  supposed  to  signify  the  estate 
inherited  from  her  husband,  as  meaning  the  hiisband's 
donation.'  Of  gifts  from  strangers,  only  those  that  are 
received  before  tiie  nuptial  fire  constitute  atridkan;  and 
the  term  adkyamihamJea  etridham,  (presents  at  the  bridal 
procession)  which,  according  to  the  usual  interpretation  of 
Ka^ayana's  text,  includes  gifts  from  strangers,  is,  according 

*  Thia  text  ia  not  to  be  fooiid  In  Narada's  Institatee,  but  ia  oited  in 
ottMT  works  alio,  enoh  u  Uke  Yivada  ObiutBOMnL  *  II,  143. 

*  IhtjtbhagM,  Ch.  IV,  8ea  I,  IS.  Colebrooke,  in  his  ttmnslAtion  of  the 
Dayabhaga,  glvM  TajnavalkTa'a  text  witli  die  Bame  reading  tliat  ocoun 
in  the  Mltakahara.  Thia,  however,  ii  not  the  reading  of  the  text  accord- 
ing-  to  Uie  Di^abhBfra.    See  Bharat  Chandra  8iromani>  edition,  186S. 

*  Da7abh«K»,Ch.  IT,  See.  I,  ll,12i  Ch.  XI,  Sea.  I,  68  ;  Seo.  U,  30,31. 

*  D»7»Uiaga,  Oh.  IT,  8ea.  1, 7, 8. 
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Lrotiisk    to  the  Dayabhaga,  Umited   to  presents  received  from  ihe 
— '.       parenta  and  their  kindred' 

The  term  svika,  ot  fee,  is  explained  as  having  two  mean- 
inga.    It  either  means,  according  to  the  definition  of  Katy- 
ayano,  "  whatever  has  been  received  as  a  price  of  workmen 
(karmn/nam)'  on  houses,  furnitures  and  carriages,  milking- 
vessels  and  ornaments,"  or  it  means,  according  to  the  text  of 
Vyasa,  "  what  is  given  to  bring  the  bride  to  her  husband's 
house."  *    The  former  of  these  meanings  is  thns  explained  : 
"  What  ia  ^ven  to  a  woman  by  artists  constructing  a  house 
or  executing  other  work,  as  a  Imbe  to  send  her  husband  or 
other  person  [of  her  family]  to  labour  on  such  partaettlu 
work,  is  her  fee.    It  is  the  price  [of  labour]  since  its  purpose 
is  to  engage  [a  Ubourer],"  * 
Daratattwa —     The  Dayatattwa  of  Ra^onandana  and  the  Dayaknina 
aKugrtiu.       Sangraha  of  Srikriahna  substantially  agree  with  the  Daya- 
hhaga,  and  so  I  need  not  give  in  detail  the  discossioiiB 
contained    in    those    works    on    the    definition    of  ttri- 
dka/n.* 
nn«spmperLr      ^°"  "^"^  thus  observo  that  the  Dayabhi^  ezdadea 
«uin"!r'i)n.m«  inherited  property  from  the  denomination  of  etridhan  as 
her  M,-uihan  t  expressly  as  the  Mitakshara  includes  it  under  that  denomi- 
nation; while,  of  ,other  commentaries,    some    follow  the 
Mitakshara,  and  the  rest  seem  to  be  in  &vor  of  the  oppo^te 
doctrine.    As  the  definition  in  the  Mitakshara  has  to  some 
extent  been  qualified  and  restricted  by  judicial  decisions,  I 
shall  consider  Uie   question,   how   far  property   inherited 

■  I>a7>Ui>ga,  Ch.  IV,  Sec.  I,  G,  6,  Bee  anU,  i^.  2TT,  276,  noMtka  on 
Ea^KTADft'a  texts. 

*  The  nmal  leading  U  JiarwrnnaK,  'at  works.' 

'  Dtytbbi^*,  Ch.  IT,  Sec  lU,  19,  SI. 

'  Ibid  20. 

'  See  DaTttaUwft,  QoUp  Ch«ndza  Sukar'a  tmnnlation,  Ch.  IX.  p.  :m 
«t  wf  ;  Dayakniuk  SangnUiA,  Ch.  II,  Sea.  II. 
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by  a  woman  constitutes  her  airidhan,  with  special  reference     iJECTnns 
to  these  decisions.  '. 

A.  woman  may  inherit  the  ordinary  property  of  a  male 
owner ;  and  she  may  also  inherit  t^e  atridhan  of  a  femtUe, 
These  two  casee  are  distinct,  and  should  be  sepwately 
considered.  In  the  former  case,  the  relations  from 
whom  a  woman  may  inherit  are,  her  huaband,  her  father, 
her  son,  grandson  or  other  male  lineal  descendant,  and  her 
brother  and  aagotra  kinsmen  of  her  hosband  (according 
to  the  Bombay  school');  in  the  Utter  case,  they  are  her 
mother,  her  mother's  mother,  and  her  dau^ter. 

As  the  decisions  just   referred   to  have  been  evidently  Otagti  •chovl. 
inflnenoed   by,  if  not  based  upon,  the  law  of  the  Bengal 
school,  I  shall,  in  the  first  place,  shortly  describe  the  process 
by  which  that  law  has  been  developed  from  the  texts  of 
the  sages. 

First  take  the  case  of  the  widow  inheriting  from  her 
husband.  Ckimmentators  of  the  different  schools  have  taken 
no  small  pains  to  re<Kineile  the  conflicting  texts  of  the  sages 
upon  the  subject  of  the  widow's  succession ;  and  considering 
the  state  of  the  authorities  upon  the  subject,  it  is  no  wonder 
that  they  should  have  come  to  different  conclusions.  The 
Hitakshara  recognizea  the  widow's  right  only  when  her  hus- 
band was  separated  from  his  kinsmen ;  but  it  saya  nothing 
expressly  as  to  the  extent  of  her  interest  in  the  estate  inherit- 
ed by  her,  or  the  order  of  succession  to  it  after  her  death.* 
The  Dayabht^,  on  the  other  hand,  allows  her  to  succeed  to 
her  husband's  estate  in  all  cases  on  iailure  of  sons,  grandsons, 
and  great-grandsons ;  but,  as  if  to  counterbalance    this 

'  Bee  Vjavthtn  Ha;iiklw,  Oh.  IT,  Sen,  Tin,  19 ;  Lkkahmi  Bai  ».  Jay- 
run  Hari.  6  Bom.,  A.  C  J..  1R2  ;  LbUD-bbai  v,  Hankam  Bai,  I.  L.  B., 
2  Bom..  USS  :  Tina;ak  Anandinv  r.  Lnkahml  Bai,   1  Bom.,  1S6. 

•  Ch.  II.  Sec.  J. 

O  2 
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Lrctobb    concession  made  in  her  favor,  it  limits  her  interest  to  n>ere 
VII. 
— .       enjoyment  with  moderation,  and  declares  that,  on  her  deaUi, 

the   estate  should  devolve,  not  on   the  heirs  who  inh^t 

her  atridkan,  but  on  the  next  heirs  of  her  husband    These 

restrictioDS  axe  deduced  from  the  following  text  of  Katy&yan& 

(which  is  neither  cited  nor  referred  to  in  the  Mitakshara) : — 

"  Let  the  childless  widow,  jveserving  imsulUed  the  bed  of 

her  lord,  and  abiding  with  her  venerable  protector,  enjoy 

with  moderation  [the  property]  until  her  death.    After  her 

let  the  heirs  take  it." ' 

This  text  is  explained  as  referring  to  property  inherited 
by  a  widow  from  her  btisband,  and  '  the  heirs '  spoken  of 
here  are  said  to  mean  the  next  heirs  of  her  husband,  and 
not  the  heirs  to  her  peculiar  property ;  "  for,"  says  JimatA' 
vahana,  "  the  right  of  those  is  relative  to  Btridhan ;  and 
Katyayaoa  has  propounded  by  separate  texts  the  heirs  of 
atridkan ;  and  his  text  declaratory  of  the  succeasim  to 
heritage  would  be  tautol<^."  * 

Next  take  the  case  of  the  daughter  succeeding  to  her 
father's  estate.  On  her  death,  the  estate  "  doea  not,"  says 
Jimutavahana,*  "  become  the  property  of  her  husband  or 
other  heirs ;  for  that  [text,  which  is  declaratory  of  the  rif^t 
of  the  husband  and  the  rest,]  is  relative  to  a  woman's 
peculiar  property.  Since  it  has  been  shown  by  a  text 
before  cited  (bat,  on  the  decease  of  the  widow  in  whom  the 
succession  had  vested,  the  legal  heirs  of  the  former  owner, 
who  would  regularly  inherit  his  property  if  there  were 
DO  widow  in  whom  the  succession  vested, — ^namely,  tiie 
daughters  and  the  rest, — succeed  to  the  wealth ;  therefore 
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e  rule  [concerning  (he  sacceesion  of  the 
possessor's  next  heirs]  is  inferred  <i  foHAori  in  the  case  of 
the  daughter  and  grandson  whose  pretensions  are  inferior 
to  the  wife's. 

"  Or  the  word  '  wife '  |in  the  text  above  quoted],  is 
employed  with  a  general  import :  and  it  implies  that  the 
rule  must  be  understood  as  applicable  generally  to  the  case 
ol  a  woman's  succession  by  inheritance." 

From  the  above  reasoning,  ifiiich  is  quite  general,  you 
will  observe  that  property  inherited  by  a  woman  from  a 
male  relative  does  not  become  her  etridhan  in  any  case, 
according  to  the  Dayabhaga. 

Jagannatha,  while  freeing  with  Jimiitavahana  in  his 
concluaioQ,  has  some  remarks  upon  his  reasoning,  which  are 
worthy  of  notice.  "  As  for  the  argument,"  says  he,  "  that 
since  this  [reversion  in  &vor  of  the  heirs  of  the  former 
owner]  occurs  in  the  succession  of  a  wife,  who  is  the  first 
entitled  to  the  estate  of  one  who  leaves  no  male  issue  by 
.  males,  the  same  should  be  also  established  in  other  cases, 
when  a  daughter  or  the  like  has  succeeded ;  that  argument 
would  be  also  intruded  in  other  remote  cases,  such  as  the 
succession  of  a  daughter's  son  or  of  a  brother:  and  that  is 
not  founded  on  positive  ordinances,  but  established  by 
authors  on  the  sole  suggestion  of  their  own  understand- 
ings :  it  is  not  even  noticed  by  Chandeswara  and  the 
rest." ' 

Let  us  next  consider  the  second  class  of  cases  noticed 
above,  namely,  those  in  which  the  etridKa/n  of  one  female 
ie  inherited  by  another.  Touching  this  class  of  cases,  the 
Dayabhaga  says  nothing  explicitly ;  but  the  Dayakrama 

*  Colebrooke'i  Dlgfut,  Bk.  T,  170,  oonunentu?. 


I 


obvGoo<^le 


300  WHAT  CONSTITUTES   8TBIDHAN. 

LacTiTBB    Saugraha  expressly  declares  that  gtridhan,  after  it  has  once 

I        passed  by  inheritance,  ceases  to  be  stridhan.    SpeaJ^ing  of 

the  succession  of  daughters,  Srikrishna  observes : '  "  Here, 
however,  on  the  death  of  a  maiden  daughter,  or  of  one 
affianced,  in  whom  the  succession  had  vested,  and  who. 
having  been  subsequently  married,  is  ascertained  to  have 
been  buren  ;  or  on  the  death  of  a  widow  who  has  not  given 
birth  to  a  son ; — the  euceeesion  to  the  property  which  had 
passed  from  the  mother  to  her  daughters  would  devdve 
next  on  the  sisters  having,  and  likely  to  have,  male  issoe, 
and  in  their  de&ult,  on  the  barren  and  widowed  daughters ; 
not  OB  the  husband  of  such  daughter  above-mentioned  in 
whom  the  succession  had  vested :  for  the  right  of  the 
husband  is  relative  to  the  '  woman's  separate  property,' 
and  wealth  which  has  in  this  way  passed  from  one  to 
another  can  no  longer  be  considered  as  the  '  woman's  sepa- 
rate property, ' — This  must  be  understood." 

The  doctrine  that  utridJuin  which  has  once  passed  bj' 
inheritance  ceases  to  rank  as  such,  is  not  easily  dedu- 
cible  from  Jimutavahana's  definition  of  stridhan.  That 
definition,  as  you  have  seen,  restricts  the  term  to  property 
which  a  woman  has  power  to  dispose  of  independeaitly 
of  her  husband's  control.  Now,  there  is  no  ezpieas  provi- 
sion in  tjie  law  as  to  whether  a  woman  has  or  has  not  such 
power  over  atridhan  inherited  by  her ;  and  in  one  case 
at  least,  namely,  that  of  a  widowed  daughter  inheriting  her 
mother's  atridhan,  she  must  evidently  hold  it  independently 
of  her  husband's  control.  The  case  of  atridhan  inherited 
by  a  female  is  one  that  is  not  sufficiently  provided  for  by 
'^he  original  authorities  on  Hindu  law,  and  the  doctfiue  under 

*  DsjabHDft  Sangraba,  Oh.  II.  B«c  III,  S. 
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notice  rests  almost  entirely  upon  the  authority  of  Stikrishna.  Lbctuhe 
But  as  his  authority,  when  uncontradicted  by  any  higher  — 
authority,  is  deemed  of  sufficient  weight  in  the  school  to 
which  he  belongs,  his  doctrine  has  been  adopted  by  Mac- 
n^hten,'  and  also,  it  would  seem,  by  Strange,*  and  has  been 
invariably  followed  by  our  Courts  as  ihe  law  of  Bengal.' 
You  will  find  tiie  point  fully  considered  in  the  recent  case 
of  Bhoobun  Mohun  Banerjea  v.  Muddon  Mohun  Sing, 
(1  Shome's  Law  Beporter,  p.  3),  in  which  the  same  doctrine 
has  also  been  shown  to  be  deducible  &om  the  Dayabhaga 
(Ch.  XI,  Sec.  II,  30,  31). 

Upon  die  point  under  consideration  there  is,  therefore,  uo 
conflict  of  authority  in  the  Bengal  school ;  and  the  law  of 
that  school  is  sufficiently  clear  and  precise  in  excluding  from 
the  category  of  stridhan  all  property  inherited  by  a  woman, 
whether  as  heir  to  the  ordinary  property  of  a  male,  or  as 
heir  to  the  atridhan  of  a  female. 

The  law  of  the  other  schoola  is  not  equally  clear.  Though  O'*'*'  "Imki''- 
the  UitAkshara,  which  is  recognized  as  an  authority  more 
or  leas  by  all  of  them,  gives  a  very  simple  definition  of 
glridhan,  including  under  it  all  property  belonging  to  a 
woman,  whetiier  acquired  by  inheritance  or  by  any  other 
mode,  yet  the  other  aathorities  current  in  those  schools 
(except  the  Viramitrodaya  and  the  Mayukha)  do  not  go 
quite  so  &r.  And  Vijnaneswara'a  rule  that  inherited  prop- 
erty ranks  as  etridhan,  has  been  almost  entirety  ignored 
by  our  Courts  in  eases  of  property  inherited  iiom  males. 

Considering  the  high  authority  of  the  MitakshaTa,and  the 

'  Princlplea  of  Hmdu  Law,  p.  38. 

*  ElementH  of  Hindu  Law,  Tol.  I,  p.  31. 

'  See  PnnUnea  Sing  v.  Husamat  Bbogwatoe,  1  Sel.  R«p.,  1  ;  Sramath 
Gangoolj  e.  Boiboroongidft  Debiii,  10  W,  B.,  48S  ;  Bhoobno  Mohun 
Banerjea  v.  Unddim  HobiiD  Sing,  1  Shome'i;  Law  Reporter,  3. 
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Lecttthb  dear  language  in  which  it  declares  that  property  inherited  by 
— '.  a  woman  does  constitute  ber  stridkcbn,  one  cannot  help  feeling 
doubts  as  to  the  correctness  of  the  decisions  to  the  contrary.' 
But  at  tbe  same  time,  considering  the  number  of  these 
decisions,  and  considering  that  some  of  them  are  dedaifms 
of  the  highest  Court  of  appeal  for  India,  it  would  perhaps 
be  too  late  to  expect  any  departure  from  the  rules  therein 
laid  down.  As,  however,  the  point  is  not  equally  set- 
tled OS  regards  every  case  of  inherited  property,  it  may 
not  be  deemed  unprofitable  to  examine  shortly  the  gTounds 
of  these  decisions. 

It  should  be  borne  in  mind,  Uiat  the  question  whethv 

inherited  prc^terty  ranks  as   atridkan  resolves  itaelf  into 

two  others,  namely,  first,  whether  a  woman  has  absolute 

powerof  disposal  over  property  inherited  by  her;  aii.d,Becond- 

ly,  whether  such  property  passes  on  her  deat^  to  the  heirs 

to  her  atridhan ;  and  that  a  D^ative  answer  to  the  former 

of  Uiese  two  questions  would  not  necessarily  involve  a 

negative  answer  either  to  the  second  or  to  the  principal 

question ;  for,  according  to  the  doctrine  of  the  IGtakahaia 

as  explained  in  the  Viramitrodaya  and  the  Hayokha,  a 

woman's  power  of  disposal  is  absolute   only   over  some 

kinds  of  her  etridhin. 

■jitahmr  '^°  begin  with  the  decisions  of  thePrivy  Council.    The  cases 

«S!^  ^'jtai*  <^  Muasamut  Thakoor  Dayhee  v.  Bai  Balack  Ram'  and 

^^a^^^in  BhugvKmdeen  Doobey  v,  Myna  Bae^  are  the  leading  cases 

^°*''  on  the  subject.    In  both  these  cases  it  has  been  laid  down 

that,  under  the  Uitaksbara,  property  inherited  hy  a  widow 

from  her  husband  is  not  alienable  by  her  at  her  pleasure, 

>  Sm  )  W.  ft  B.,  lutaradnoUon,  Iziii ;  2  Ibid,  108—112;  ud  Um  jnig- 
ment  of  Wert,  J.,iiiYiiUnuigBm  v  Lakdnuun,  8  Bam.,  241. 

■  10  W.  a.  (P.  C),  3.  '  9  W.  B.  (P.  C),  23. 


(ibyGoOt^Ic 


IKHERITED  PBOPKBTY — PRIVT  COUNCIL   DBCISIONS.      308 

and  that,  on  her  death,  it  descends,  not  to  her  heirs,  hut  to 
the  next  heirs  of  her  husband. 

The  substance  of  the  ruling  of  the  Judicial  Committee 
is  stated  in  these  words  in  their  judgment  in  Bkugwandeen 
Doobey  y.  Myna  Baee ; — "  Their  Lordshipe,  therefore,  have 
come  to  the  concluBion  that,  according  to  the  law  of  the 
Benares  school,  notwithstanding  the  ambiguous  passage  in 
the  Uitakshara,  no  part  of  her  husband's  estate,  whether 
moveaUe  or  immoveable,  to  which  a  Hindu  woman  suc- 
ceeds hy  inheritance,  forms  part  of  her  atridkan  or  par- 
ticular property :  and  that  the  text  of  Katyajana,  which 
is  general  in  its  terms,  and  of  which  the  authority  is 
undoubted,  must  be  taken  to  determine,— ;^r8<,  that  her 
power  of  disposition  over  both  is  limited  to  certain  purposes ; 
and,  secoTuUy,  that  on  her  death  both  paas  to  the  next 
heir  of  her  husband." 

Though  this  ruling  of  the  Privy  Council  is  not  strictly  in 
accordance  with  Yijnaneswara's  doctrine,  it  is  not  likely 
that  the  Privy  Council  would  ever  feel  induced  to  recon- 
aider  it ;  so  that  the  case  of  property  inherited  by  a  widow 
from  her  husband  must  remain  an  exception  to  the  general 
rale  of  the  Mitakshara,  that  all  property  belonging  to  a 
woman  (whether  acquired  by  inheritance  or  otherwise)  is 
her  stridlian,  and  devolves  on  her  death  according  to  the 
special  law  of  succession  for  atridkan.  But  the  ruling 
ought  not  to  be  apphed  to  other  cases  of  inherited  property. 
Those  cases  are  left  wholly  untouched  by  the  above  decisions 
of  the  Judicial  Committee,  as  an  examination  of  the  grounds 
of  those  decisions  will  show. 

I  may  add,  that  though  the  decision  of  the  Privy  Council 
has  introduced  an  exception  to  the  simple  rule  of  the 
Mitakshara,  practically  the  consequences  of  the  exception 
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Lkgtuxb  are  bot  veiy  dlflerant  from  those  of  tiie  rule  itself.  As  yon 
— '.  have  already  seen,  both  the  Mitakshara  and  the  daciBiona  of 
tiie  Judicial  Committee  impose  restraints  on  Uie  widow's 
power  of  alienation ;  and,  as  yon  will  see  hereafter,  tlie 
order  of  succession  after  tiie  widow  would  very  nearly 
be  the  same,  whether  the  rule  of  the  Uit^cBhara  or  the 
decision  of  the  Privy  CoiincU  be  followed. 

The  correctness  of  the  aboTe-mentioned  decisions  of  the 
Privy  Council  has  been  sometimes  questioned  by  scholars 
and  Judges.'  But  it  is  satisfactory  to  observe,  that  these 
dedlsioDS,  as  &r  as  they  go,  are  amply  supported  by  a  work 
of  high  autiiority  in  the  Benares  school.  The  Tinunitro- 
daya,  which  is  held  in  high  repute  in  that  school,  refers 
to  the  text  of  Eatyayana**  relating  to  the  widow's  estate, 
and  upon  (Jiat  text  it  has  an  elaborate  commentaiy,  of 
which  the  substance  may  be  shortly  stated  thus .- — 

The  provifflon  thai  the  widow  is  to  enjoy  her  husband's 
estate  with  moderation,  is  made  with  a  view  to  restrain 
wasteful  expenditure  for  temporal  purposes,  and  not  with 
a  view  to  qualiiy  or  limit  her  proprietaiy  right.  The 
word  heirs  in  the  text  means  '  heirs  of  her  husband ; '  and 
were  it  not  for  the  provision  that  the  husband's  heirs  should 
take  the  estate  on  her  death,  the  widow's  heirs  woold 
have  taken  the  estate  inherited  by  her  from  her  husband, 
according  to  the  general  rule,  that  property  vested  in  any 
person  descends  to  the  heirs  of  that  person  and  not  to 
those  of  any  fonner  owner.' 


■See  2  W.  It  a,  103—106 ;  and  judgment  of  West,  J.,  In  Ti}iBt>ii«>ai 
LakahniriM.  8  Bom.,  O.  C.  J.,  273, 

*  Cited  in  Ibe  Dftfobliagrti.  Ch.  XI.  Sec  I,  fi6  ;  see  antf,  p.  39S. 

*  See  ViiAmitiodiifa,  JlTanBDd&  Vldj-usgnra'a  edition,  pp.  699,  630. 
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Though,  therefore,  the  Privy  Council  may  oot  be  right  in  LurrnKs 
-not  applying  the  name  atri^Umn  to  the  widow's  estate,  and  — 
though  they  may  have  impoeed  restrictions  on  her  power 
of  alienation  to  a  much  greater  extent  than  the  Tira- 
mitrodaya  does,  yet  the  rule  of  succession  to  such  Cistate, 
as  laid  down  by  the  Friry  Council,  is  exactly  in  accord- 
ance with  the  doctrine  of  Mitramisra. 

Bat  the  paaa^e  of  the  Viramitrodaya,  of  which  the  sub- 
stance ia  given  above,  clearly  shows  that  succession  to  tiie 
widoWB  estate  forma  an  exception  to  the  general  rule, 
that  the  property  of  any  person  descends  to  the  heirs  of 
that  person,  uiA  not  to  those  of  any  former  owner.  So 
that  the  above  decision  of  the  Privy  Council,  which  comes 
under  the  exception,  can  furnish  no  aigument  for  dispens- 
ing with  tile  rule,  or  for  introducing  a  similar  exception 
with  regard  to  property  inherited  by  a  femi^e  from  any 
Telation  otiier  tban  her  husband. 

Another  argument  t^inst  the  view  that  property  in- 
herited by  a  woman  is  not  her  f^ridhan,  is  deducible  from  the 
utter  absence  in  the  Hitakshtun  of  any  distinct  provision  con- 
cerning snccession  to  such  property.  The  Hindu  law  recog- 
nizes only  two  orders  of  succession,  namely,  tiiat  for  pro- 
perty belonging  to  a  male  owner,  and  that  applicable  to 
iificOuin.  Now  property  inherited  by  a  female  is  evidently 
jiot  of  the  former  description ;  and  if,  according  to  Vijnanes- 
wara,  it  were  likewise  not  of  the  latter  kind,  he  would  either 
have  laid  down  a  separate  order  of  succession  for  it,  or,  like 
Jimutavahana  and  Srikrishna,  have  declared  that  such  pro- 
perty, upon  the  death  of  Uie  female  owner,  reverts  to  the 
next  heirs  of  the  last  full  owner.  Vijnaneswara  has,  how- 
ever, made  no  such  provision ;  but,  on  the  contrary,  after 
declaring  that  the  term  (Andka/a  is  used  in  its  unlimited 
p2 
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Lectukk    literal  sense,  and  that  it  includea  inherited  proDeity,  he 

says :  "  A  woman's  property  has  been  thus  described.    The 

author  next  propounds  the  distributaon  of  it."  (Mitak- 
shara,  Ch,  II,  Sec  XI,  8,)  The  inference  firom  this  is  ohvioas. 
Moreover,  there  seems  to  be  a  very  good  reason  why  the 
Hitakshara  and  the  DayaUi^a  should  differ  finnn  each 
other  on  the  point  nnder  notice.  According  to  the 
former,  a  woman  is  allowed  to  inherit  the  property  cf  & 
sonleas  male  relation,  only  when  he  waa  separated  from,  and 
not  reunited  with,  his  coparceners.  In  such  cases  there 
can  be  no  prejudice  to  family  interests  in  allowing  the 
property  inherited  by  a  female  heir  to  pass  to  her  hein 
after  her  death.  But  the  Dayabhaga  allows  a  woman  to 
inherit  the  property  of  a  male  relation,  whether  he  wu 
separated  from,  or  joint  with,  his  coparceners ;  and  cfflue- 
quently,  in  order  to  prevent  any  portion  of  the  family 
property  from  passing  out  of  the  family,  Jimntavahana  is 
obliged  to  qualiiy  the  simple  rule  of  inheritance  that  pro- 
perty vested  in  any  person  passes  to  the  heiza  ot  such 
person,  by  providing  that  a  female  heir  takes  the  inheritance 
merely  as  a  tenant  for  life,  and  that,  after  her,  the  eetsta 
passes,  not  to  her  heirs,  but  to  the  next  heirs  of  the  Isat 
male  owner. 
Dwitioni  oi  Of  the  dedsions  of  Indian  Courts,  the  earliest  one  that  I 
Conrw—  shall  notice  is  the  case  of  MitasuTnaut  Oyan  Roomir  v.  Dook- 
hum  Singh. '  In  that  case,  the  question  was,  whetiier,  accord- 
ing to  the  Mithila  and  Western  schools  of  law,  the  dau^ter 
has  the  power  of  alienating  the  estate  which  she  inherits 
from  her  &ther,  and  who,  according  to  that  law  is  entitled 
to  it  on  her  death ;  and  it  was  held  thai  she  has  not  that 
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power,  and  that  on  her  death  the  estate  passes  to  her  father'B  Lxctubi 
next  heirs.  The  dedsicoi  is  based  entirely  upon  the  opinion  —— 
of  the  Hindu  law  officers  of  the  Court ;  and  though  that 
opinion  profesaes  to  be  baaed  upon  the  Mitaksbora,  the  Vira- 
mitrodaya,  the  Vivada  Chintamani,  and  other  works  current 
in  Behar  and  the  North- West,  tiie  main  argument  adduced 
in  its  support  is  the  well-known  argument  of  Jimntavahana, 
that  the  restrictions  on  tiie  widow's  estate  are  A  fortiori 
applicable  to  the  case  of  tiie  daughter,  who  claims  the 
heritage  ailer  the  widow,  and  whose  right  of  inheritance  is 
consequently  inferior  to  that  of  the  widow.*  Now,  though 
JimutaTahana's  opinion  is  certainly  binding  upon  the 
Bengal  school,  his  argument  in  its  support  is  not  remarkable 
for  its  Botmdneas :  it  finds  no  place  in  the  Mitakshara,  and 
it  has  failed  to  satisfy  even  tiie  Bengal  lawyer  Jagannatha.* 
Further,  the  Yiramitrodaya,  as  you  have  just  seen,  expressly 
dedaree  the  case  of  the  widow  to  be  an  exception  to  the 
general  rule,  so  that,  according  to  that  authority,  it  would 
be  clearly  wrong  to  extend  the  principle  of  that  case  to 
other  cases  by  analogy. 

The  case,  moreover,  seems  to  have  been  one  that  was 
governed  by  the  Mithila  law,  which  differs  from  the  law  of 
Benares,  and  which  uses  the  term  atridhan  in  a  technical 
or  limited  sense ;  so  that  the  exposition  of  the  law  of 
Benares  was  not  necessary  for  the  decision  of  the  cose. 

In  the  cases  of  Sheo.  Sehai  Simgh  t.  Musmmat  Omed 
KonvnMi'  and  Heera  LtUBahoo-v.Mvsaamvi  Dkuneootnary,* 
the  same  rule  is  laid  down ;  but  no  additional  ai^nment  or 
authority  is  adduced  in  its  support,  except  the  opinion  of 

■  See  I>«7abhag»,  Ch.  XI,  Sw.  II,  80. 

■  Sm  Colebiooka'B  Diffeat,  Bk.  T,  170,  oominentM?. 

*  C  SeL  B^,  ao).  *  a.  D.  A.  B,  foi  ie«2,  p.  190. 
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Becture    Sir  W.  MiEtcnaghten,'  upon  which  the  decaaion  in  the  Utter 

— 1       case  is  entirely  based.    But  titat  learned  author  hae  not 

supported  his  opinion  by  referring  to  any  authority ;  and  the 

Mitakshara  and  the  Viramitrodaya  are,  as  X  have  tried  to 

ahow,  decidedly  against  tiiat  opinion. 

The  next  case  that  I  shall  notice  is  Hat  ol  Punckanund 
Ojhah  V.  J/tUhan  Misser'  which  seems  to  have  be«i  a  case 
under  the  Mithila  law,  and  in  which  the  queetion  was 
Ti'hether  property  inherited  by  a  mother  from  her  son 
becomes  her  atritUian,  and  aa  such  descends  to  her  hein. 
The  High  Court  answered  it  in  the  negative,  observing: 
"  But  we  think  the  text  clearly  confines  tiridhan  to  be 
some  sort  of  special  separate  property.  Hie  only  words 
which  in  taij  way  militate  against  this  view,  are  the  con- 
eluding  words  of  the  second  Sectitm  of  the  Chapter ;  but  we 
Uiink  that  these  are  to  be  read  in  the  same  cat^oiy  with 
the  last  description  of  separate  property  given  in  the  fint 
Section  The  words  'as  also  any  other  separate  acquisi- 
tion '  correspond  to  the  words '  also  property  which  Bhe 
may  have  acquired  by  inheritance,  porchaBe,  &c.'  Now, 
the  separate  prc^rty  of  ladies  c^  rank  in  tiiis  country  veiy 
often  devolves  on  their  suocessors  by  inheritance,  and  ladies 
may,  with  the  proceeds  of  their  separate  proper^,  aoqnin 
other  property.  AH  such  would  be  Btridhan.  It  would  be 
iHsparate  acquisition  or  acquisitions  of  separate  property  t^ 
inheritance,  purchase,  &c.  But  the  property  of  her  husband 
or  her  son,  to  which  a  woman  may  succeed  as  heir  its 
her  lifetime,  is  nowhere  laid  down  in  the  text  as  thereby 
becoming  stndhan.  If  the  law  of  the  Mitakshara  oa 
this  point  was  so  different  from  that  prevalent  in  Bengal, 
as  is  contended,  the  commentatots  would  have  distinctit 

■  FrineiplM  ttl  Hindu  Lan,  22,  ■  3  W.  B.,  UO. 
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n  the  dJBcrepaiu^.  Ab  a  general  rule,  i 
may  be  conaidered  to  correspond,  although  there  are  certain 
special  points  on  which  they  differ.  These  pointa  are 
well  known ;  and  if  it  is  the  case  that,  on  a  property 
devolving  on  a  woman,  the  Mitakshara  law  at  once  changes 
the  whole  order  of  succeasion,  snrely  there  would  have 
been  some  precedents  to  that  effect  in  the  law  hooks.  The 
rule  laid  down  in  Section  III  of  the  Chapter  on  gti-idkan 
in  the  Mitakshara,  that  the  words  'woman's  property' 
are  not  to  be  used  in  a  technical  sense,  probably  means  that 
whatever  estate  really  becomes  the  woman's  property, 
so  that  she  may  act  with  it  as  she  likes,  may  be  considered 
atridhan,  but  not  that  any  property,  which  at  any  time 
comes  into  a  woman's  hands,  even  the  family  property 
in  which  she  is  allowed  only  a  life-intereet,  is  abo  etridhan." 
No  doubt  there  Is  considerable  force  in  much  of  these 
observations,  so  far  as  tiiey  apply  to  the  law  of  Mithila.  But 
the  qualification  sought  to  be  attached  to  the  definition  of 
Hridhan  in  the  Mitakshara  is  opposed  to  the  very  spirit  of 
that  definition,  which  gives  to  the  term  an  unlimited  literal 
signification.  You  will  also  observe  that  unfettered  alien-, 
ability  and  descent  according  to  a  special  order  of  succes- 
sion, which  are  two  distinct  peculiarities  of  etridhcm, 
are  in  this  judgment  considered  as  necessary  concomitants ; 
and  it  is  supposed  that  where  the  former  does  not  exist, 
the  estate  is  only  a  life-estate  of  the  female  proprietor, 
and  would,  on  her  death,  revert  to  the  heirs  of  the  former 
owner.  But  this  is  refJly  applying  analogies  derived  from 
the  English  law  of  real  property  to  the  Hindu  law  of  inhe- 
ritance, which,  as  the  Privy  Coundl  have  pointed  out,'  Is 

■   See  The  CoUeotor  of  Munliiwtnni  r.  Cavaly  Teukftta  Nusj'auBpiMli, 
3W.B.<P.C.>,M. 
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"more    likely  to  mislead  than  to  direct  the  jndgmcait 
aright" 

la  the  caaes  of  Deo  Perdiad  y.  Lujoo  Soy*  and  DmUut 
Kooer  t.  Burma  Deo  Scthoy'  the  proposition  is  affinned 
tiiat,  on  the  demise  of  the  daughter,  the  estate  inherited  b; 
her  from  her  &ther  goes,  not  to  her  heirs,  but  to  those  of 
her  &ther.  But  the  proposition  is  supported  nuunly  \fy  argu- 
ments derived  &om  the  case  of  tho  widow ;  and  it  does  not 
appear  from  the  report  whether  the  first  of  these  two  caati 
was  one  under  tiie  Mitakshara  law  or  the  law  of  W't>iila. 
V.  The  case  oi  Ckotay  LaU  t.  Chunnoo  Lall*  is  ihe  latest 
and  the  roost  important  of  the  ded^ons  of  the  Calcotla 
High  Court  That  also  was  a  case  of  property  inherited  by 
a  daughter  from  her  father,  and  it  was  held  that  such  pro- 
perty does  not  become  the  daughter's  stridkan,  and  that  ii 
passes  <m  her  death,  not  to  her  heirs,  bat  to  those  of  her 
&ther.  Ail  the  previous  decisions  are  noticed  in  this  case ; 
but  their  correctDesa  has  not  been  examined  at  all ;  and  the 
original  authorities  bearing  on  the  point  toad  eited  in  (he 
aigument  at  the  bar,  have  not  been  even  referred  to  in  the 
judgment  The  ground  of  the  decision  is  to  be  found  in 
the  following  passage  of  &e  judgment :  "  Certainly,  when 
we  have  the  various  decisions  of  the  Sudder  Court  hve 
upon  the  law  which  is  applicable  in  this  suit,  and  the 
decision  of  the  High  Court  at  Madras  upon  a  similar  law, 
in  which  no  substantial  difference  can  be  pointed  out  with 
reference  to  this  question,  we  ought  not  to  unsettle  the 
law,  which  appears  to  have  been  received  on  this  side  (£ 
India  for  the  last  fifty  years,  on  acconnt  of  the  opinion  of 
a  Judge  of  the  High  Court  at  Bombay,  however  leaned 
he  may  be.    The  consequences  at  the  present  time  would  be 
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tnoet  Berioua.    Courts  ought  always  to  bear  in  mind  that  it    Lkctdrx 
is  no  light  matter  to  reveiw  a  series  of  decifiions,  which        — '. 
mnat  have  been  acted  upon  for  many  jeaxs,  and  have  been 
r^arded  aa  declaring  what  was  the  law." 

These  obserTatJons,  no  doabt,  embody  a  veiy  sound  and 
wholesome  rule ;  but  the  rule  is  not  without  exceptions. 
Upon  doubtful  points,  it  would  certainly  be  improper  to 
depart  from  established  precedents ;  but,  where  precedents 
are  clearly  shown  to  be  erroneous,  our  Courts  seldom  deem 
it  too  late  to  oorret  the  error. 

That  the  decdfdons  in  the  present  instance  are  clearly 
opposed  to  the  Mitakshara  and  the  Tirtunitrodaya,  the  lead- 
ing authorities  in  the  Benares  school,  I  have  already  tried 
to  show ;  and  in  further  support  of  that  view,  I  may 
quote  a  pasa^e  from  the  judgment  of  Mr.  Justice  Fontifez, 
in  the  case  under  notice.  That  learned  Judge  says : ' 
"  Though  I  must  confess  that,  speaking  for  myself,  if  the 
case  had  been  untouched  by  authority,  I  should  have  felt 
compelled  to  give  a  plain  meaning  to  the  plain  and  unquali- 
fied words  of  the  Mitakshara,  rather  than  explain  tiiem 
away  or  in  effect  reject  them  by  the  application  of  prin- 
ciples of  which  after  all  we  have  only  a  hazy  and  doubtful 
knowledge." 

Nor  are  the  Courts  in  India  wholly  unanimous  upon  the 
present  question.  The  majority  of  the  Bombay  decisions 
interpret  the  Mitakshara  in  a  different  way.  Touching  these 
adverse  decisions  Sir  Bichard  Couch  observes:  "We  may 
fairly  say  that  a  judgment  of  another  High  Court,  in  which 
QO  notice  was  taken  of  decisions  of  this  Court  upon  the 
point,  ought  not  to  receive  the  same  respect  from  us  as  it 

'  32  W.  E.,  4W. 
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Lbctube    would  receive  if  the  learned  Judeea  had  considered  the 
Vll 
decisions  on  this  side  of  India."    With  all  defwence,  <me 

cannot  help  thinking  that  it  were  better  if  the  learned  Chief 

Justice  had  not  allowed  the  reason  herein  stated  to  influence 

his  estimate  of  the  intrinsio  value  of  the  Bombay  decisions, 

but  had  folly  examined  the  grounds  upon  which  they  are 

based. 

Some  of  the  Bengal  decisions  notdced  above  refer  to  the 
law  of  "Itfifhilit  That  law  is  not  very  clear.  But  it  may 
be  said  that  as  that  law  does  not,  like  the  Mitakshara, 
use  the  term  etridhan  in  its  unlimited  literal  sense,  and  as 
inherited  property  is  not  mentioned  among  the  seven! 
kinds  of  Btridhan  enumerated  in  the  Yivada  Chintomam 
such  property  does  not  under  that  law  rank  aa  atridhevn. 

It  will  be  seen  &om  the  above,  that  the  Bengal  cases  by 
down  broadly  that  property  inherited  by  a  woman  from 
a  male  owner  never  ranks  as  her  atridluui.  This  may 
be  correct  under  the  W'tliiU  law.  But  how  far  audt 
a  rule  is  correct  according  to  the  law  of  the  Benares 
school,  as  regards  femtile  heirs  other  than  the  widow,  seems 
c^n  to  question. 

[Since  the  above  was  written,  the  decision  of  the  Hj^ 
Court  in  Chotay  LaU  v.  Gkunno  LaM  has  been  affirmed  on 
appeal  hy  the  Privy  Council  (see  S  C.  L.  K,  465} ;  so  that 
it  must  now  be  ^ken  to  be  the  settled  law  of  the  Benarea 
school,  that  property  inherited  by  a  daughter  from  her 
&tiier  does  not  rank  as  her  etridhan,  and  that  it  descends 
not  to  her  heirs,  bat  to  the  next  heir  of  her  father.  And 
what  applies  to  the  case  of  the  daughter  inheriting 
from  the  father  would,  by  parity  of  reason,  be  held  to 
apply  to  the  case  of  a  female  inheriting  from  any  other 
male  relation.] 
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I  shall  next  consider  the  Madras  decisionB.    The  Smriti    Lac-mm 

Til. 
Cihaadrika,  one  of  the  leading  authorities  in  the  Southern       

Bchool,  explains  the  well-known  text  of  Katyayana  on  Uadiu. 
which  Jimutavahana  bases  hta  restrictions  on  the  widow's 
estate  as  applicable  to  the  case  of  "undivided  wealth 
which  a  widow  may  herself  take  on  account  of  her  subsist- 
ence, in  consequence  of  her  fother-in-law  and  the  like  not 
being  qualified  to  muntain  her,  or  continuing  engaged  in 
other  concerns,"  and  not  to  the  separate  property  of  her  hus~ 
band  which  she  takes  by  inheritance.*  But  it  would  be  too 
late  now  to  contend  upon  the  strength  of  this  authority 
alone,  that  the  widow's  estate  under  the  Madras  school  is  her 
etridhan.  The  case  of  The  Collector  of  MaaiL^^xUam.  v. 
Cavaly  Venkata  Naravnapah'  which  ia  a  Madras  case, 
would  perhaps  be  conclusive  against  such  a  contention. 

The  rule  seems  to  be  the  same  as  regards  property 
inherited  by  other  female  heiiB.  The  High  Court  of 
Madras  has  held,  in  the  case  of  P.  BcuAiraju  v.  V.  Ven- 
hiiappadu*  that  the  property  which  a  mother  inherits 
from  her  son  does  not  become  her  atridhan.  Though 
this  decision  ia  based  upon  the  same  restricted  con- 
struction of  the  Mitakshara  definition  of  etridhan  that 
we  have  already  noticed  in  the  Bengtd  cases,  and  though  it 
loakes  &ee  use  of  the  arguments  and  doctrines  of  the 
Dayabhaga  in  support  of  its  conclusion,  yet  we  cannot  say 
that  it  is  wholly  opposed  to  the  law  of  the  Madras  school. 
The  Smriti  Chandrika  and  the  Madhaviya  commentary, 
authorities  pecnliar  to  that  school,  do  not,  like  the  Mitak- 
shara, use  the  term  dridJian  in  its  unlimited  literal  sense ; 
and  they  do  not  mention  inherited  property  as  one  of  the 
different  kinds  of  etridhan. 

»  Ch.  XI,  Sec.  I,  33,  33.       '  a  W.  B.  (P.  C),  61.       *  2  M«d.,  «2. 
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1  In  SeTigcmaicUhawmal  v.  Valaynda  MudaU,^  the  Sgli 
Court  of  Madraa  gave  a  further  extenidon  to  the  doctrine 
that  inherited  property  is  not  atridhan,  by  holding  that 
the  mothet^B  ^indhan  posBing  by  inheritance  to  her 
daughter  doeB  not  become  the  atridhan  of  the  daughter. 
This  decision  also  is  based  mainly  upon  the  authoiitiee 
of  the  Bengal  school  So  far  as  it  combats  the  doc- 
trine of  Vijnaneswara,  that  inherited  property  is  atridhan, 
its  correctness  has  rightly  been  questioDed  l^  West  and 
Biihler.'  But  bo  far  as  it  is  an  exposition  of  ^e  law  of  the 
Madras  school,  it  is  not  ea^  to  affirm  that  it  is  not  correct 
The  Bombay  decisions  need  not  detain  us  long.  The 
Mitakshara  and  the  Vyavahara  Mayukha,  the  leading 
authorities  in  the  Bombay  Presidency,  lay  down  the  doctrine, 
that  inherited  property  is  atridhan ;  and  the  Bombay 
High  Court  has  followed  that  doctrine  in  all  cases  except  one, 
namely,  the  case  of  the  widow  succeeding  to  her  hnsband. 
In  that  case  the  immoveable  property  inherited  is  held  not 
to  rank  as  atridhan,  though  over  the  moveable  the  widow's 
interest  is  regarded  as  absolute.*  Tou  will  find  almost  all  the 
Bombay  cases*  fully  considered  in  tiie  elaborate  judgment 
of  Mr.  Justice  West  in  Vijiara/ago/m  v.  Lakahuman' 
r-  There  is  only  one  more  question  that  remains  to  be  con- 
sidered, namely,  whether  the  share  which  a  woman  obtains 
on  partition  becomes  her  stridhan. 

The  Mitakshara*  and  the  Mayukha'  answer  this  questim 

*  3  Xod.,  sis!  ■  a  w.  k  B.,  107— ua 

*  S«e  PnnjiTBa  Jiat  Tnlii  Du  s.  DeTkuTM  Bai,  1  Bgm.,  ISO. 

*  See  Tinsfftk  AuudnT  «.  Iriiksbini  S»l,  1  Bton.,  11?  ;  Nknlraw 
Atmuam  v.  Nuid  Eiihwe  ShlTnanTU,  IbU,  309 ;  Bliuk^r  tMalMk 
Aobazja  v.  Hahadeb  Bamji,  6  Bom.,  O.  0.  J.,  1. 

*  S  Bom.,  O.  C.  J.,  U\. 

*  Ch.  II,  Seo.  XI,  2  i  MB  alM  BhtiKiraiidaen  DoDbey  *.  H71U1  Bms,  It 
Hoo.  I.  A.,  611. 

'  Ch.  17,  See  Z,  26  ;  Me  abo  i  W.  it  B ,  Z9,  30. 
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clearly  in  the  affirmative.  Jagannatha  gives  conflicting  Lbcturx 
answers  to  it,  apparently  assenting  to  botl).  In  one  place,'  — '■ 
he  says :  "  However,  the  share  allotted  to  a  wife  and 
the  reet,  like  that  which  is  given  to  a  son,  may  be  dis- 
posed of  at  their  pleasure.  Hence,  like  female  property, 
the  ^ft,  sale,  or  other  alienation  of  that  share  is  valid ;  for 
it  is  eqoally  given  her  by  her  hnsband  and  the  rest."  And 
in  anotjier  place*  he  observes:  "  Xor  should  it  be  objected, 
that  .since  the  share  of  a  wife  is  in  a  manner  gratuitously 
given,  it  ought  to  be  held  HimiUr  to  female  property. 
Being  received  in  right  of  tiie  relaiion  of  a  wife  to  her 
kufhamd,  it  is  justly  considered  as  similar  to  connected 
proper^,  or  weaJ4k  devolvvag  on  hein  in  right  of 
affi-nity." 

This  latter  opinion  is  the  one  that  has  been  generaJly  accept- 
ed by  the  Bengal  school.  Sir  Frands  Macnaghten*  observes 
on  this  point:  "I  believe  it  may  now  be  laid  down  as  the 
law,  that  mothers,  who  take  a  share  upoD  partition,  take  an 
estate  for  life  only, — and  with  respect  to  dominion  over 
the  property,  stand  upon  the  same  footing  with  widows 
who  succeed  to  their  husband's  rights.  I  am  aware  that  a 
distinction  has  been  made,  uid  I  admit  that  it  is  not 
without  an  appearance  of  reason,  for  it  has  been  said  that 
what  is  taken  by  a  moiker  upon  partition  is  more  in  the 
nature  of  a  gift  than  that  which  is  taken  by  a  widow  on 
the  death  of  her  husband.  If  aU  the  sons  agreed  to  divide, 
it  might  indeed  be  said  to  be  in  ^  nature  of  a  gift, 
because  they  would  all  have  concurred  in  the  act  by  which 
their  mother  became  entitied  to  a  share  of  the  estate ;  yet, 
if  there  be  ten  sons,  any  one  of  them  may  enforce  a  parti- 

'  Colebrooke'i  I>ig««t,  Bk.  T,  eS,  oonunentuy  (Had.  edn.,  ToL  II,  p.  303). 
*  liii,  p.  361.  ■  CoBriderktioni  on  Hindu  Law,  w.  18,  4(, 
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Lecturz  tion ;  and  altiiOugh  the  other  mne  contjnue  living  is  an 
— '■  undivided  state,  and  although  the  tenth  separated  himMilf 
from  them  against  their  will,  bis  separation  alone  will  give 
the  mother  a  right  in  eeveoralty  to  one  eleventh  part  of  the 
estate.  In  such  a  case,  what  she  takes  can  hardly  be  said 
to  be  in  the  nature  of  a  gift — certainly  it  is  not  a  gift  from 
ker  eons ;  nine  of  them  out  of  ten  being  desirous  of  with- 
holding from  her  that  which  one  enables  her  to  take  by 
compulsion  from  the  rest ; — hut,  whatever  tha  reason  m&y 
be,  the  law  is  conclusive  up(m  the  subject.  She  has  a  right 
on  partition  being  made,  although  the  greater  number  of 
her  sons  may  have  been  unwilling  to  divida 

"  The  Supreme  Court  has  not  hitherto  made  uiy  distinc- 
tion between  the  interest  taken  by  a  motiier  upon  partition 
and  that  taken  by  a  widow  npon  the  death  of  her 
husband." 

The  law  according  to  the  Mithila  and  the  Dravida  school 
is  not  very  clear.  The  Yivada  Chintamani  gives  an 
exhaiistive  eniimeration  of  the  different  Bort«  of  gtridhan, 
and  concludes  the  enumeration  by  saying,  "  these  are  the 
several  kinds  of  the  peculiar  property  of  women ; "  *  and  as 
the  share  on  partition  is  not  one  of  these  kinds,  it  may  be 
inferred  that  it  does  not  rank  aa  etridlum. 

In  the  Bravida  school,  while  the  Smriti  Chandrika  holds 
that  the  share  which  a  woman  obtains  on  partition  is  merely 
a  provision  for  maintenance,*  and  the  Farasara  Madhavya 
maintains  that  it  is  the  absolute  assignment  of  a  share  of 
the  estate,'  neither  commentary  says  anything  as  to 
whether  it  becomes  stridhan.    Apparently  there  is  some 

*  Ptcmoddo  Coomu  Tsgore'i  tmulatton,  p.  Z6S. 

*  Smriti  Ch*ndiik»,  Cb.  IV,  11. 

*  Dftjaviblufk  (Bnni«ll'i  tnuialKtioii),  p.  Ifi. 
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ftuUiority  for  holding  tiiat  it  ranks    as   etridkan;^    but     LBortJu 

coDsidenng  that  the  term  atridhan  is  used  in  a  limited        

sense  in  the  Madraa  school,  the  correctness  o£  this  view 
seems  opea  to  question. 

The  difficulties  besetting  an  enquiry  into  the  question,  Bmnmatj 
what  constitutes  stridhan,  arise  from  the  &ct  that  the 
maj<mfy  of  sages  and  commentators  give  neither  an  exact 
definition  of  atritOutn,  not  an  exhaustive  enumeration 
of  the  different  descriptions  of  property  that  come  under 
that  denomination;  and  if  the  Mitakshara  gives  a  simpls 
and  intelligible  d^nition,  tiiat  definition  haa  been  qualified 
and  restricted  in  its  application  by  our  Courts,  in  consequence 
of  its  disagreement  with  the  views  of  otiier  authorities. 

Ab  the  foregoing  account  has  been  rather  long,  a  brief 
summary  of  it  may  not  be  deemed  unacceptable. 

The  modes  in  which  a  Hindu  female  may  acquire  prop- 
er^ are  gift,  purchase  (under  which  I  include  every  mode 
of  acqui8iti(m  for  valuable  consideration),  inheritance,  and 
putition. 

A  gift  may  be  received  either  from  a  relation  or  from  a  Qifk 
stranger. 

In  the  former  case,  the  property  given  always  ranks 
as  atridhan  according  to  all  the  schools.  To  this  rule, 
the  case  of  immoveable  property  given  by  the  husband 
perhaps  forms  an  exc^titm  mider  the  Bengal  law.  But 
it  is  doubtful  whetJier  it  is  really  an  exception  * 

*  See  the  Audit's  opinion  dted  bj  Bii  T.  Btiaiig«,  and  not  dinpprored 
bj  ColebnMke,  2  Stnn^'t  Hindu  Law,  B82,  9B3. 

■  Bee  Di^aUuifB,  Oh.  IT,  Bea  I,  21  ;  Tivada  Chintomuii,  p.  261  ;  Hac- 
naghten's  Preoedents  of  Hindu  Law,  Ch.  I,  Beo.  II,  Que  ziv  ;  2  Bbnage, 
19.  Bat  Boe  Dajabhaga,  Ch.  IV,  Beo.  I,  18 ;  Colobraoke'i  Digest,  Had. 
*dn..  Vol.  II,  p.  6S6 ;  and  Teukata  BanM  Ban  v.  Tenkata  Bxajm  Ban, 
I.  L.  B.,  1  Had.,  2SB. 
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Lbcturb       Id  the  l&tter  case,  except  in  the  Benares  and  the  Hahft- 
VII 

— '-  rastra  school,  where  all  gifts  constitute  stridluvrt,  the  prop- 
erty given  becomes  etri^ian  only  when  received  by  a 
woman  at  the  time  of  her  marriage.* 

A  legacy  is  regarded  in  t^e  light  of  a  gift,  and  conBtitntes 
atridkan  where  a  gift  from  the  testator  woidd  have  ranked 
aa  atridhan* 

Omamenta  given  by  a  man  to  his  wife,  or  constantly 
worn  by  her  with  hia  permission,  though  belonging  originally 
to  him,  become  her  atridhcm.' 

Gift  to  a  widow  in'  lieu  of  maintenance  (which  ought, 
properly  speaking,  to  come   under  the  head  of  purchase, 
being  gift  for  valuable  consideration)   has   been  held  to 
come  within  the  definition  of  BtridJum* 
ParebMc.  Property  acqtiired  by  purchase  would  include  earnings 

or  acquisitions  by  labor  and  skill,  property   bought  for 
money,  property  acquired  by  exchange,  uid  the  like. 

Wealth  earned  by  a  woman  by  the  mechanical  arts 
during  coverture  does  not,  except  in  the  Benares  and  the 
Maharastra  school,  become  her  atridhan.  But  if  earned 
during  widowhood,  or  during  mudenhood,  it  would  be  ha 
atridhan  under  all  tiie  schools,  as  tiie  text  of  Ka,byuywa, 

*  Tba  texts  requite  the  gift  to  be  made  before  the  unptul  fliei  bat 
it  Beema  that  the  piMence  of  &re  is  not  aJMolntelf  neco—Mj;  aitdN 
nnptlBl  pieeenti  received  from  etruiffeTB  by  ■  girl  muriad  In  the  Bnh- 
mia  form  in  which  no  Are  is  Idndled,  wotdd,  neverHittleaa,  beoane  b« 
ttridhaii. 

'  See  Bom  Dnlkl  Sircar  v,  Sreemuttj  Joymonej  Dabe;,  2  Hoikr,  CC; 
Jndoo  Hath  Birou  c.  Bunaat  Ooomar  Roj  Chowdhry,  19  W.  B.,  3M. 

*  Gon  Joehee  HaUoondkar  e.  Sogoono  Bai,  1  Horl^'a  Dig.,  E9S, 
Stsldhana,  pL  3  ;  2  Strauge'e  Hindu  Law,  M— fifi ;  Smriti  Chandiifca, 
Oh!  IX,  Beo.  II,  27,  26. 

*  Hnaaamnt  Dnrga  Koonwar  e.  Haaaainnt  Tejoo  Eoonwar,  S  V.  R., 
Vie.,  59;  HeUaUcnnain  Cbetti  v.  Harakathamnial,  I.  L.  B.,  1  Had., 
166. 
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which  places  sach  wealth  under  the  co&la^  of  the  husband,    Lictuki 

would  be  inf^licable  to  such  cases.  1 

Property  purchased  by  a  woman  witii  fiinda  absolutely 
belonging  to  her,  or  obtained  in  exchan^  for  other  property 
which  is  her  atridhan,  is  her  stridhan  according  to  aU  the 
schools,  it  being  evident  that  though  such  property  is  not 
expressly  mentioned  as  one  of  the  different  sorts  of 
peetUiu/m,  it  is  really  her  original  atridhan  transfonned 
into  another  shape.*  So  also  property  obtained  by  a  com* 
proDUse  in  consideration  of  her  giving  up  any  rights  in 
relation  to  her  stridkan  would  be  her  pecuZvwm.  But  pro- 
perfy  acquired  with  the  accumulations  of  the  income  of  her 
husband's  estate  would  not  constitnte  her  etridhtm,  but 
would  form  part  of  the  corpua  of  that  estate.*  A  distinction, 
however,  has  been  drawn  between  property  acqiiired  with 
aecumivZtUiona  of  the  income,  and  that  acquired  out  of  cur- 
rent, that  is  the  year's,  income ;  and  it  has  been  held  *  that 
over  this  latter  deacription  of  property  a  widow  has  the 
same  absolute  right  as  over  the  income  itself. 

Where  property  had  been  inherited  by  a  widow  from  her 
hosband  and  afterwards  confiscated  by  Government,  such 
property,  on  being  subsequently  granted  to  the  widow  by  a 
tunwad  from  Government,  was  held  to  rank  as  her  stridhan.* 

As  T^i;ards  property  acquired  by  inheritance,  the  decisions  inhniuncc 
and  the  original  authorities  agree  in  laying  down  the  rule 

■  See  LDehmtm  OlrandeT  Qeet  Gcwkln  r.  Kklli  Chnni  Singh,  19  W.  B., 
2n. 

*  Bm  Chnndnbnlee  DebiA  e.  Mr.  Brodj,  9  W.  B.,  G8t ;  HniBunat 
Bhifbotti  Dmb  v.  Chowdrj  BhoUnftth  Thmkooi,  21  W.  B.,  168. 

■  fireemtitty  Paddomonea  Dooee  v.  Dwukftnkth  Biiwaa,  £G  W.  E., 
336  ;  ne  klao  Sreemuttj  Sooijoomonej  Dcmea  v,  DenobniidcM  Hnllick, 
9  Moo.  I.  A.,  133  ;  but  tee  Gcnda  Kooer  e.  Kooer  Oodej  Singh,  U  B.  L. 
B.,  156. 

'  Sn  BHj  Indnt  Bkhadni  Siagh  v.  Bnim  JhoM  Koei,  C.  L.  B.,  318. 
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Lkctubi    tiiat  in  B^ural  it  constitutes  atridJtan  in  no  case,  and  that, 
VII.  ,   ^^ 
according  to  the  Bombay  school,  it  becomes  strtdhan  in  all 

caees,  except  that  of  property  inherited  by  a  widow  from  her 

husband.     The   law  of  the  other  schools  on  this  point,  as 

expounded  by  a  considerable  body  of  decisions,  seems  to 

agree  with  that  of  Bengal,  as  regards  property  inherited 

from  males ;  but  as  regards  property  inherited  from  a  female, 

the  law  of  those  schools  is  not  yet  fully  settled. 

Ptrtiti«n.  The  share  which  a  woman  obtains  on  partition  is  her 

etridhan  according    to  the  Benares  and  the  Maharastrs 

school,  but  it  does  not  rank  as  atridka/n   according  to  tiie 

law  of  Bengal    The  law  of  Mithila  and  that  of  Dravida 

are  not  veiy  clear  on  the  point,   but   ihere   is  reason  for 

thinking  that  they  do  not  differ  from  the  law  of  Bengal. 

whcfTiirnp!^    As  a  consequenoe  of  the  doctrine  that  only  some  particular 

^^]^  "' '"  descriptions  of  property  belonging  to  a  woman  constitate 

her  8tridJian,  it  has  been  held  that  the  burden  of  proving 

that  any  property  belonging  to  a  woman  is  her  pecvlium 

lies  on  the  party  malfiTig  such  special  allegation,* 

'  Sreemnttj  ChimdermoiiM  Dossee  v.  JojkuMU  Sirur,  1  W.  B.,  107. 
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BIGHTS  OF  A  WOMAN  OTEB  EEB  8THIDHAN 

Proprictan  tigliti  <A  inimen  anclor  Iha  Hindu  law— RMtrictiona  on  a  vdidu'j 
rigfita  OTBT  li«r  iTridAiin  dfpend  on  licr  ttaliu  and  on  the  naUirs  ol  tb* 
pTiqtert; — RcsLrictioni  depending  on  tha  datat  of  On  woman — Haidan- 
bood — CDTeriDTe — Uuabaiid's  itfihla  over  wife's  ttridhaa — Widowhood— 
BeatricLiona  dcpcniling  on  llie  nature  of  tha  properl]' — Giila — from  tbe  bua- 
buid — from  ([ranger* — Properly  arqiiired  hy  peraonal  eiertion  or  by  pur- 
cliaae — Property  acquired  by  iiilieritanee — Sliara  on  paiti^on — Btridkm  pro- 
miaad  by  tba  huaband — lligbu  nj  an  nnchaite  woman  OTer  her  itridha* — 
Stridhat  compared  with  wnman'a  properly  under  olhar  aye (ema— Roman 
law-'DM— Frmch  law— HaiHed  Woman'a  Ptoparty  Acta— fiit  IL  Hsui^a 
remarka  on  aCridiiM. 

Ancient  law  ia  remarkable  for    the  atrincencr    of  its  Prapriotaiy 
"        •'  nght*  of  wi>- 

provimona  against  the  proprietaiy  lighta  of  women,  and  KfV".^"  '^ 
prunitive  Hindu  juriaprudence  bears  evident  traces  of  this 
notable  feature.  Thus  Baudhayana,*  after  declaring  the 
perpetual  tutelage  of  women,  citea  a  passage  from  the 
Tedas  to  the  effect  that  women  are  incompetent  to  inherit ; 
and  in  the  Institutes  of  Manu  there  occuis  the  well-known 
text,  "  Three  persons, — a  wife,  a  son,  and  a  slave, — are 
declared  bj  law  to  have  vn  geTieraZ  no  wealth  exclusively 
their  own ;  the  wealth  which  they  may  earn  is  r^viarly 
acquired  for  the  mau.  to  whom  they  belong."  *  But  the 
effect  of  these  texts  has  been  counteracted  by  others  of  a 
contrary  import,  and  there  has  been  gradually  developed 
the  law  of  etridJuin,  which  forma  a  singular  chapter  of 
ancient  law. 

Nowhere  were  the  proprietary  rights  of  women  recog- 
nized BO  early  aa  in  India ;  and  in  very  few  ancient  systems 


>  Titmm  n,  Kuida  II,  ST  1 1  W.  ud  B.,  Ste.        ■  Till,  iU. 
B  2 
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;  of  lav  have  these  rights  been  so  largely  conceded  as  in  our 
own.  In  certain  cases  presently  to  be  noticed,  a  woman's 
dominion  over  her  stridhan  is  absolute. 

The  author  of  the  Dayabhaga  makes  this  absolute 
dominion  follow  from  his  definition  of  stridJian;  for  he 
applies  the  name  stridhan  only  to  auch  descriptions  of 
property  as  are  absolutely  at  the  disposal  of  a  womaa.' 
This  view  is  in  accordance  with  the  prevailing  notjon 
of  the  Bengal  school  regarding  property, — namely,  tiiat 
power  of  alienation  is  a  necessary  concomitant  of  owner- 
ship. But  this  is  not  tiie  doctrine  of  the  otber  schools, 
according  to  which  even  male  proprietors  are  not  ahnyi 
held  to  possess  absolute  power  of  diapoBal  over  tiieir  pro- 
perty ;  and  accordingly  some  of  Uiese  schools  use  the  term 
ftridkan  in  an  unlimited  sense,  applying  it  to  all  descrip- 
tions of  property  belon^g  to  a  woman,  whatever  the 
extent  of  her  power  of  disposal  over  such  property  may  be. 
In  the  present  lecture  I  propose  to  consider  the  extent  of 
a  woman's  rights  over  her  atridkan  in  the  more  geneml 
sense  trf  the  term, — that  is,  over  property  belon^ng  to  her. 
whether  technically  called  l^  that  name  or  not. 

Over  certain  descriptions  of  her  property  a  womu 
possesses  absolute  power  of  diqxisal.  Katyayana  declares : ' 
"  What  a  woman,  either  after  marriage  or  before  it,  either 
in  the  mansion  of  her  husband  or  of  her  father,  receives 
from  her  lord  or  her  parents,  is  called  a  gift  from  affectionate 
kindred  {eaudayika) ;  and  such  a  gift  having  by  them  been 
presented  through  kindness,  that  the  women  posseseing  it  may 
live  well,  is  declared  by  law  to  be  their  absolute  property. 
The  absolute  exclusive  dominion  of  women  over  such  a 
gift  is  perpetually  celebrated  ;  and  they  have  power  U> 
■  D»7abh»K«,  Ch.  IV,  Sec.  I,  18.       <  C(d«toook«'*  DifMt,  Bk.T,  tli 
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sell  or  give  it  awa.y  as  they  please,  even  though  it  eonsiat    Lbctdrk 
of  lands  and  bouses.    Neither  the  husband,  nor  the  son,  nor       — 
the  lather,  nor  the   brother,  has  power  to  use  or  to  aliene 
the  legal  property  of  a  woman." 

To  this  rule  Katyayana  attadies  the  following  exception : — 

"  What  a  wocaan  has  received  as  a  gift  from  her  hus- 
band she  may  dispose  of  at  pleasure  after  his  death  if  it 
he  moveable ;  but  as  long  as  he  lives,  let  her  preserve  it 
with  frugality,  or  she  may  commit  it  to  his  family."  * 

And  Narada  declares : — 

"Property  given  to  her  by  her  husband  through  pur£ 
affection  she  may  enjoy  at  her  pleasure  after  his  death,  or 
may  give  it  away,  except  land  or  hooses."* 

So  tiiat  a  woman  has  independent  and  absolute  owner- 
ship over  her  aaudayika  stridhan  (gifts  from  affectionate 
relations)  with  the  exception  of  gifte  from  her  husband ; 
and  over  these  last,  if  not  consisting  of  immoveable  pro- 
perty, her  power  of  disposal  becomes  absolute  after  his 
death.  This  is  the  law  according  to  all  the  schools.  Though 
the  Mitakahara  containa  no  express  provision  on  the 
subject,  the  Viramitrodaya,  a  work  of  recognized  authority 
in  the  Benares  school,  and  the  leading  commentaries  of 
the  other  schools,  are  dear  on  tiiis  point.* 

It  vrill  be  seen  from  the  above,  that  the  restrictions  on  a  RMiriedoni  on 
woman's  rights  over  her  stridhan  depend  upon  her  Uatiis  tiRbu  oth  b«r 

ttridian  de- 

in  relation  to  mamage,  as  well  as   on   the  nature   of  the  pend  on  her 

tUUui  and  on 

property.  the  netnre  ot 

the  property. 
Over  certun  descriptions  of  property  a  woman  has  at 

•  CoIebraoke'B  Digsat,Bk.  V,  477.  "  Ibid,  *76. 

■  See  TiramitrodftTB,  3  W.  and  B..  71 ;  Vivndtt  Chintutiaiii.  pp.  260,  Zdl ; 
VyanlMn  HaTOkha,  Ch.  IV,  Sec.  X,  8,  »;  Smriti  Chandrika,  Ch.  IX, 
Seo.  11,3,  10,  IS)  Da^abha^fft,  Ch.  IT,  Sec.  I,  31—2.1;  see  RlsoOoMib 
Chand  Eoberaj  r.  Mossamal  Kii>beu  Muuee,  I!  Sel,  Kep„  77. 
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LxcTusK    all  times  absolute  power  of  dispose,  and  over  certain  otlier 

descriptJonB   she  never  has  such  power ;  while  regavdii^;' 

a  third  class  of  property  her  power  of  disposal  is  restavined 
during  coverture  only.  Her  husbtud  again  has,  under 
certain  circumstances,  a  qualified  right  to  use  all  her  gtri- 
dhan,  of  whatever  description.  These  different  cases  re- 
i-equire  detailed  consideration.  I  shall,  for  convenience  of 
treatment, ,  consider  separately  the  two  classes  of  restric- 
tions, namely,  those  depending  on  a  woman's  ttatus,  and 
those  attaching  to  the  nature  of  the  property. 

BwirictuinB         First,  take  the  restrictions  depending  upon  the  ticUuB 
ispending  on  i  c       • 

tiieMafiuaf     of  (he  Woman..    Thoofh  the  condition  of  a  Hindu  female 
Ilia  womui.  " 

is  one   of  perpetual    tutelage,    her    father    protecting   her 

during '  maidenhood,  her  husband  during  coverture,  and  her 
sons  during  widowhood,'  yet  this  want  of  independence 
does  not  disqualify  her  to  exercise  independent  control  over 
her  own  property. 
Utidtnbood.  During  maidenhood,  excepting  the  disqualification  by 
reason  of  nonage,  a  Hindu  fem^e  labors  under  no  other  inca- 
pacity as  regards  her  power  over  her  atridkan  ;  and  except 
in  the  capacity  of  guardian,  her  &tber  and  her  oUier  relatacms 
have  no  control  over  it.  Jagannatha  notices  an  argument 
to  the  contrary  thus :  "  Who  has  a  right  to  that  which  is 
acquired  by  a  woman  before  marriage  ?  A  dauj^ter  may 
be  also  comprehended  in  a  text  formerly  dted  (Bk.  Ill, 
Chap.  I,  V.  52, 1),*  because  the  masculine  gender  is  not 
there  used  in  a  determinate  sense,  or  because  the  particle 
'  and'  connects  the  terms  with  that  which  is  unexpressed ; 
or  lastly,  because  the  term '  eon'  is  illustiaUve  of  a 


'  Muia.  IX,  S  ;  CoIebrooke'B  Divert),  Bk.  IV,  i,  fi,  e. 

■  ThUis  the  text  of  Huin  (VlII,  116)  wMoh  declaiea  that  Hum 
pcnona — a  wife,  ft  mu,  and  »  ilaTS— oan  hara  no  pnp«r^  ezdnaTelr 
tkdr  own. 
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nLeaoing :  her  &ther  haa,  therefore,  property  in  the  wealth  Lictusk 
ocqaired  by  her,  as  he  has  a  claim  to  4Jie  son  produced  by  — 1 
her  before  marriage.  Such  is  the  method  founded  on  the 
opinion  of  ancient  authors.  It  should  be  thoroughly  ex- 
amined hy-  Uie  wise." '  But  the  point  is  almost  concluded 
by  authority.  Manu,  npon  whose  text  ihe  ai:f;ument '  is 
based,  has  himself  declared : "  Such  kinsmen  as,  by  any  pre- 
tejux,  appropriate  the  fortunes  of  women  during  their  lives, 
a  just  king  must  punish  with  the  severity  due  to  thieves."* 
And  the  leading  commentaries  of  some  of  the  schools  es- 
preasly  declare  that  the  father  and  other  kinsmen  have  no 
right  over  a  woman's  etridiian* 

Ihiring  coverture,  a  woman's  rights  over  her  etricUicm  CnMiinre— 

are  snbiect  to  certain   restrictions.     You  have  seen  that  a 'iBhuoyer 

*"  wife's  Uridkam 

text  of  Manu  *  declares,  that  the  wife  can  have  no  wealth 
exclusively  her  own,  and  that  her  acquisitions  belong  to 
her  husband.  Apastamba  sajs  nearly  the  same  thiag, 
though  his  doctrine  is  perhaps  more  equitable ;  for  he  seems 
to  recc^pize  the  right  of  the  wife  over  the  property  of  the 
husband,  as  well  as  the  right  of  the  latter  over  the  pro- 
perty of  the  former.'  These  restrictions  have,  however, 
been  considerably  removed  by  other  texts ;  and  by  the  law 
as  expounded  by  the  commentators  of  the  different  schools, 
the  unqualified  dominion  of  the  husband  is  limited  to  only 
some  descriptions  of  the  wife's  property,  while  as  regards 
the  rest  he  is  allowed  only  a  qualified  right  of  use  under, 
certain  circumstances .  specifically  defined. 


*  ColebMoke'a  Dlgeat,  Bit.  T,  4TT,  oommeatatj.        >  Tm,  29. 

■  HiUkahara,  Ch.  II,  Sec  XI,  33  ;  VrvTslian  HarnUw,  Ch.  IT,  Seo.  X, 
10 ;  Smriti  Chuidrika,  Ch.  IX,  Bm.  II,  27  ;  Bee  ftlM  DantiilQii  IU7>p- 
pvM  r.  HftUftpndi  B«rndii,  2  Had.,  360.  *  Till,  416. 

*  Pnink  II,  Patau  TI,  KuidA  XIT,  tv.  16—18;  1  W.  and  B., 
308. 
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On  this  subject  Yajoavalkya  says:  "A  husband  is  not 
liable  to  make  good  Uie  property  of  his  wife  taken  by  him 
in  a  fkotine,  or  for  the  performance  of  a  duty,  or  during 
illness,  or  while  under  restraint." ' 

So  Devala :  "  Food  and  vesture,  ornaments,  perquisites, 
and  wealth  received  by  a  woman  /r*om  a  kinsman,  are  her 
own  property :  she  may  ei\)oy  it  herself,  and  her  husband 
has  no  right  to  it  except  in  extreme  distress. 

"  IDie  ^ve  it  away  on  a  &lse  consideration,  or  consume  it, 
he  must  repay  the  value  to  Hie  woman  with  interest. 
And  he  may  use  the  property  of  his  wife  to  relieve  a  dis- 
treesed  son, "  * 

And  Kat^yana  declares :  "  Neither  tlie  husband,  nor 
the  son,  nor  the  &ther,  nor  the  brother,  has  power  to 
use  or  to  aliene  the  legal  property  <^  a  woman.  And  if 
any  of  them  shall  consume  such  property  agunst  her 
own  consent,  he  shall  be  compelled  to  pay  its  valne  vntk 
interest  to  her,  and  shall  also  pay  a  fine  to  the  king.  But 
if  he  consume  it  with  her  assent,  after  an  amioable  transac- 
tion, he  shall  pay  the  principal  only,  when  he  has  wealth 
enough  to  restore  it  Whatever  she  has  put  amioaUy  into 
the  hands  of  her  bosband  afflicted  by  disease,  suffering  fnm 
distress,  or  sorely  pressed  by  creditors,  be  should  repay  that 
by  his  oyn  freewiU." 

"  Yet  more ;  if  he  have  taken  a  second  wife,  and  no  longer 
give  his  first  wife  the  honour  due  to  her,  the  king  sliaU 
compel  him,  even  by  violence,  to  restore  her  prqterty, 
though  it  was  put  amicably  into  his  hands."* 

Vijnaneswaia,  in  commenting  on  the  above  text  of  Ya^joa- 
valkya,  explains  'duty'  to  mean  t indie^>ei)sable  religions 

*  II,  MT.  ■  Colebrooke's  DCfMt,  Bk.  T,  478. 

■  Cokbtooke's  Dig«et,  Bk.  V,  473,  4~T,  481. 
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duty,"  and  'restraint'  to  mean  "confinement  in  prison, or  Lkgtitmi 
under  oorporeaJ  penalties ;"  and  he  obeervea :  "  But  if  he  aeize  — '■ 
it  in  any  other  manner  [or  under  otiier  ctrdUDstances]  he 
must  make  it  good.'"  The  provision  in  tiie  same  text  that 
the  "  husband  is  not  liable  to  make  good  tiie  property  of  his 
-wife,"  is  explained  in  ^e  Viramitarodaya  as  referring  only  to 
the  case  in  which  he  is  unable  to  repay  it  on  account  of 
poverty  and  the  like  reasons.  "  But,"  says  Hitnunisra,  "  if 
he  is  able  (to  repay  it),  he  must  necessarily  do  so,  even  in 
case  the  property  had  been  taken  in  times  of  famine  or  simi- 
lar (misfortunes)."  • 

In  the  Vivada  Chintamani,  the  concluding  portion  of  the 
first  hemistich  of  Yajnavalkya's  text  is  interpreted  Bome- 
what  differently,  thus :  "  or  during  illness  which  prevents 
the  husband  from  following  his  avocations."  * 

The  word  '  distress '  in  the  above  text  of  Devala  is  ex- 
plained in  Uie  Viramitrodaya*  to  mean  "  pain  caused  by 
the  want  of  food  and  the  like,"  and  it  is  said  that  tiie  word 
cha  (and)  is  used  to  indicate  "  that  the  husband  has  a  right 
to  give  away  or  to  oonsume  the  wife's  separate  property, 
without  her  permission,  in  other  diificultiea  which  are  caused 
by  the  want  of  money."  In  tiie  Smriti  Chandrika'  it  is 
said, — "  The  distress  referred  to  must  be  of  such  a  character  as 
it  is  impossible  to  get  rid  of  except  with  the  use  of  stri- 
dhan." 


'  MitakshftTft,  Ch.  II,  See.  XI,  33.  ■  2  W.  uid  R,  n. 

'  Tagore's  traUHlBtioi),  p.  264 ;  tee  also  Tinimitn>d»fB,  2  W.  and  1 
Tbe  text  in  the  original  roni  thns  :— 

Th«  Tivada  ChlntMnani  takes  ^fwrfTii^vil  "  qnalifpng  ap^ 
•  2  W.  and  B.,  77.  •  Ch.  IX,  Sec.  II,  18. 
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The  term  '  son '  in  the  same  text  is  explained  in  both  th« 
above-natned  commentaries'  to  denote  any  member  of  the 
family.  The  maintenance  of  dependent  members  of  the 
family,  though  not  always  a  legal  duty,  is  eiyoined  as  i 
moral  duty  in  all  cases ;  and  this  liberal  interpretation  of 
Devi's  text  is,  therefore,  in  harmony  with  the  general 
spirit  of  the  Hindu  law. 

Here  a  point  of  difference  between  the  Dayabhaga  and 
the  Uitakshara  ought  to  be  noticed.  Vijnaneswara,  after 
explaining  the  term  etridka/n,  ia  mean  woman's  property 
generally,  and  after  giving  the  order  of  succesuon  to  it, 
cites  the  above  text  of  Yajnavalkya  with  Uie  following 
remarks:*  "It  has  been  declared,  that  the  property  of  a 
woman  leaving  no  issue  goes  to  her  husband.  The  anthor 
now  shows  that,  in  certain  circumstances,  a  husband  U 
allowed  to  take  hia  wife's  goods  in  her  lifetime,  and 
although  she  have  issue."  From  this  it  would  seem  that, 
according  to  Vijnaneswara,  the  husband's  right  to  take  the 
wife's  property  is  equally  limited  with  regard  to  every 
description  of  that  property.  But  Jimutavahana,  following 
a  text  of  Katyayana,  observes,  with  reference  to  property 
obt^ned  by  the  wife  by  gift  from  strangers  or  earned  ly 
her  by  mechanical  arts,  that  it  is  always  subject  to  ber 
husband's  dominion,  and  that  he  has  a  right  to  take  it 
even  though  no  distress  exist.* 

But  as  Katyayana  is  an  authority  according  to  all  the 
schools,  and  as  the  Viramitrodaya  *  takes  the  same  view  of 
his  text  as  the  Dayabhf^,  it  may  be  doubted  whether 
there  is  any  difference  between  the  Bengal  and  Benarra 
schools  on  this  point.  * 

■  SraiiU  Chandrika,  Ch.  IX,  Beo.  II,  \»  ;  and  'l  W.  and  B.,  77. 

■  Mitakohara.  Ch.  II,  8ec.  XI  HI .         *  Dsjabhaga,  Ch.  IT,  Sw.  I,  30. 

•  2  W.  and  B.,  69,  70. 
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Subject  to  the  differences  of  interpretation  noticed  above,  Lxctubi 
the  foregoing  texts  of  Tajnavalkya,  Devala,  and  Katyayana  . — 
have  been  adopted  by  all  tlie  scliools  as  the  law  on  the 
subject'  You  wili  tiierefore  observe  that  the  husband  can  use 
the  wife's  gtridkan  strictly  so  called  (that  is,  her  aa/udayika 
ati-idhan,  her  ornaments  and  the  hke)  without  her  consent, 
and,  as  a  matter  of  right,  only  in  cases  of  distress ;  and  in 
such  cases  repayment  is  optional  with  him  if  he  is  poor. 
If  he  uses  it  in  any  other  case  without  her  consent,  he  is 
guilty  of  a  wrong,  and  is  bound  to  restore  it  with  interest ; 
and  if  he  uses  it  with  her  consent,  he  is  bound  to  make 
good  the  principal  only,  when  he  is  able  to  do  so.  But  even 
in  this  latter  case,  he  is  compellable  to  restore  her  property, 
if  he  neglects  her  for  the  sake  of  another  wife.  But 
property  acquired  by  the  wife  by  gift  from  strangers,  or  by 
the  mechanical  arts,  is  always  subject  to  her  husband's 
dominion. 

It  is  said  in  the  Smiiti  Chandrika*  and  the  Yiramitro- 
daya,'  that  the  husband  has  no  independent  power  over  any 
sort  of  etricUian  belonging  to  the  wife.  "  It  also  appears," 
says  Devanda  Bhatta,  "  from  repayment  of  the  principal 
being  enjoined  even  where  atridhan  is  used  with  permis- 
sion, that  the  husband  and  the  like  are  wanting  not  only  in 
independent  power,  but  also  in  ownership  over  stridhan. 
It  must  hence  be  understood  that,  in  a  husband's  property, 
the  wife,  by  reason  of  her  marriage,  possesses  always  owner- 
ship, plough  not  of  an  independent  character ;  but  that  ths 


*  Mitmkahan,  Ch.  II,  Sm.  XI,  31, 32  ;  Tinunitrodiya,  2  W.  mi  B.,  76 ; 
Tivad*  ChinUnuni,  264 ;  TyvnJius  UaTuklia,  Ch.  IV,  Seo.  X,  10,  11 ; 
Smriti  Ch«Ddrik«,  Ch.  IX,  Sec.  II,  10—23  ;  D^fkbh^ft,  Ch.  IV,  Sea.  I. 
i*.  25. 

'  Ch.  IX,  Soo.  II,  13.  '  2  W.  Md  B.,  76. 

a  2 
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buBband  does  not  poaseaa  even  such  ownership  in  his  wife's 
property." " 

Aocoiding  to  this  authority,  therefore,  the  effect  of 
marriage  on  the  proprietary  rights  of  the  parties  is  mcn« 
advantageous  to  the  wife  than  to  the  husband. 

Property  earned  by  the  mechanical  arte,  or  received  as  a 
gift  from  strangers,  is  said  to  be  subject  to  the  husband's 
dominion  *  The  meaning  of  this  rule  seems  to  be  this,  that 
though  these  sorts  of  property  belong  to  the  wife  and  not 
to  the  husband,  and  are  enjoyable  by  her,  they  cannot  be 
aiienated  by  her  without  the  consent  of  her  husband ;  and 
they  can  be  used  by  him  at  pleasure. 

The  right  to  use  a  woman's  etridhom  is  personal  in  her 
husband.*  Accordingly  it  has  been  held  that  though  the 
husband  might  have  applied  such  propMy  to  the  payment 
of  a  debt  to  procure  his  dischfffge  &om  arrest  in  execution 
of  a  decree,  his  creditor  has  no  right  to  seize  it.* 

So  also,  though  the  husband  may  use  the  wife's  atridhan 
in  order  to  relieve  from  distress  any  member  o£  his  fiunily, 
such  member  has  no  right  to  use  it  for  such  purpose. 

The  question  whether  a  woman  has  absolute  power  of 
alienation  over  her  stridhan  was  con^dered  by  the  High 
Court  of  Madras  in  Doe  dem  KuUtvmmal  v.  Euppv.  PiUai* 
and  the  Court  answereii  it  in  the  affirmative.  And  thou^ 
in  a  subsequent  case  ^  tiie  Court  renuu-ked  that,  consideriiig 
the  perpetual  dependence  of  women,  it  could  not, "  without 
the  greatest  consideration,  conclude  that  a  woman  can,  witJi- 

*  Smriti  Chuidiika.  Ch.  IX,  See.  II.  U. 

■  Colebrooke'B  Digest,  Bk.  T,  470 ;  DayftbtAgK,  Ch.  IV,  S«o.  1. 19. 

■  Smiiti  OHaadiika,  Ch.  IX,  Sec  II,  IT. 

•  I  Stnnge,  ST,  28;  2  IIH4.  SS,  24. 

•  1  M«d.,  8B. 

*  Dftntnlnri  Buf  apparai  r.  Mallapudi  Rnyndu,  2  Mad.,  SCO, 
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oni  the  consent  of  her  husband,  during  coverture,  absolutely  Lkctdu 
alienate  even  her  own  landed  property ;"  yet,  considering  that  — 
the  aathorities  are  clear  on  the  point,  and  that  the  text  of 
Katyayana  cited  above*  expressly  gives  to  women  the  power 
of  alienating  immoveable  property,  there  seems  to  be  very 
little  room  for  any  doaht  on  the  tmbject,  as  regards  the 
aavdayika  Oridhan. 

In  a  still  later  case,*  the  Madras  High  Court  has  held, 
that  the  proposition  that  what  is  acquired  by  a  woman 
during  coverture  belongs  to  her  husband,  has  no  foundation 
in  Hindu  law,  and  that  the  contrary  of  that  proposition  is 
unquestionably  true. 

Nor  can  tiie  husband  bind  the  wife  by  his  dealings  with 
her  property.  Thus,  in  a  recent  case*  before  the  Privy 
Council,  it  was  held  tiiat  a  husband  could  not  affect  his 
wife's  rights  over  her  property  by  any  engagements  ho 
might  enter  into  with  reference  to  it. 

In  cases  of  dispute  with  the  husband's  creditors,  the 
harden  lies  upon  the  wife  to  prove  that  any  particular 
property  is  her  etridkan  and  does  not  belong  to  her 
husband.* 

Daring  widowhood,  a  woman's  rights  over  her  stndhan  WMonhood.  ' 
are  laiger  than  what  they  are  during  coverture.  Her 
kinsmen,  as  you  have  seen,  have  never  any  right  to  use  her 
stridkan  ;  and  her  husband,  the  only  person  who  can  use  it  in 
certain  cases,  and  has  control  over  certain  descriptions  of  it, 
being  dead,  her  right  to  use  and  enjoy  it  becomes  unlimited. 
As  regards   her  power   of  alienation,  moveable  property 

■  3m  a»te,  pp.  322,  S23. 

1  Himiiranii  Pkdeiratolii  «.  ViTWAmi  Podei^tcht.  3  Had.,  2T8. 

■  MoMma  ChnndOT  Bo;  v.  Vniga,  Honee,  2:t  W.  R,,  104. 

*  Oaorg«  Lamb  0.  Mnjwt.  Oovind  Honey,  S.  D.  A.  R  (Beng  }.  1852, 
p.  125  ;  Biojo  Uohu:t  M;tM  r.  Miuat.  Radba  Koomuee,  W.  B.  (IS64)  60. 
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given  by  her  husband,  which  she  is  required  to  enjoy 
frugally  during  his  lifetime,  becomes  absolutely  alienable 
by  her  after  his  deatii.' 

'  Property  acquired  by  a  woman  dnring  widowhood, 
by  her  skill  and  labor,  or  by  gift  from  stnmgera, 
would  become  her  sU-idkan,  according  to  all  the  schools. 
For  though  such  property,  if  it  is  acquired  during  coverture, 
Would  come  under  the  control  of  her  husband,  yet,  if 
it  is  acquired  when  hia  control  is  no  longer  possible,  it  must 
belong  to  her  absolutely*  On  this  point  Jagannatlia 
observes  i '  "  What  is  acquired  by  the  wife  during  the 
state  of  deprivation  of  her  husband  is  also  her  pecnliar 
property.  How  can  it  be  so,  since  it  is  exclusive  of  tht< 
six  sorts?  The  answer  is,  authors  do  not  acknowledge 
the  restrictive  enumeration  of  six  kinds ;  and  even  though 
it  were  admitted,  the  difficulty  would  be  removed  by 
affirming  that  this  maxim  ie  true  of  a  woman  who  is  herself 
sole  mistress  of  the  wealth  acquired." 

I  shall  next  consider  the  restrictions  on  a  woman's  power 
over  her  atridkan,  as  depending  upon  the  nature  of  Ihe 
property. 

first,  take  the  case  of  property  obtained  by  gifL  Giib 
of  affectionate  kindred,  which  are  known  by  the  name 
of  aaiLdayika  stridhan,  constitute  a  woman's  absolute 
property,  which  she  has  at  ail  times  independent 
power  to  alienate,  and  over  which  her  husband  has  only 


>  Virnnitrodaja,  2  TV.  and  B.,  74  :  Virsda  Chintainanl,  261,  2K; 
Vyavfthara  Maynklia,  Ch.  IV,  See.  X,  8,  9 ;  Smriti  Chaudrika,  Ch.  H, 
Sec.  II,  10,  II.  12  i  Dayabhaga,  Ch.  IT,  Seo.  1.  23. 

"  See  Mwmaghten'B  PreoedeaU  of  Hindu  Law,  Ch.  Till.  GaM  min ; 
Biij  Indar  Bahadtu  Singh  d.  BanM  Janki  Koer,  1  C.  L.  B..  336,326 : 
MM  alM  Tancato  Bama  Ean  e.  Tenkata  Snriya  Ran,  I,  L.  It,  1  M»d..  S8t. 

*  Colebrooke'B  Digcet,  Bk.  T,  t'i 
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Over  property  obtamed  by  a  womui  by  gift  frmn  her  from  ti 

husbui' 
husband,  her   power  is  not  absolute.     During  coverture 

she  has  no  right  to  alienate  such  property ;  and  even  ailer 

the  death  of  her  husband,  her  right  becomes  absolute  over 

only  so  much  of  such  property  as  consists  of  moveables.* 

The  above  is  the  general  rule  as  regards  gifts  &om  the 
husband.  But  where  the  husband  gives  any  property  to 
the  wife  wit^  express  power  of  alienation,  she  would 
acquire  ahfiolujbe  power  of  disposal  over  it,  whether  it  is 
moveable  or  immoveable;  and  there  is  nothing  in  the 
Hindu  law  to  prevent  her  from  exercising  such  power. 

If  immoveable  property  obtained  by  gift  from  the  hus- 
band is  held  by  the  wife  subject  to  his  control  during 
coverture,  and  is  never  alienable  by  her,  the  question  arises, 
who  has  control  over  it  after  his  death,  and  how  far  would 
her  nnanthorized  alieualion  of  it  be  valid  ?  There  is  nothing 
expressly  said  in  the  Hindu  law  in  answer  to  this  question. 
But  it  would  follow  by  parity  of  reason,  that  the  heirs  to 
such  property  have  the  same  sort  of  control  over  it 
that  the  reversioners  have  over  the  widow's  estate ;  and 
that  any  unauthorized  alienation  by  the  widow,  in  the 
one  case,  as  in  the  other,  would  be  valid  only  for  her 
Ufa*  The  heirs  in  this  case  are  the  heirs  to  her  atridhan, 
and  not  the  reversionary  heirs  of  her  husband,  as  the 
husband's  donation  is  regarded  as  atridhan  even  in  the 


'  Sm  Uie  nf erenow  in  note  1,  p^^  329,  andHaou&ghten's  Precedents 
of  Hindn  Law,  CIi.  VIII,  Cbms  tj  and  vii;  OoBain  Chand  Kobeiaj  e. 
HoMamat  Eiahen  Hiinee,  6  SeL  Sep.,  77. 

*  See  the  leferenceB  giYsa  in  note  1,  page  332 ;  and  see  also  Eotarbasapa 
c.  rhsnTeroTa,  10  Bom.,  403. 

'  OangadarujB  n.  Paiameawaramma,  G  Hod.,  111. 


(ibyGoOt^Ie 


33*  EIGHTS  OF  A  WOMAN  OVER   HER  STUIDIIAN. 

Lkctchb    technical  and   restricted   sense  of    the  term,   though    the 
VIII, 

—  -woman's  ownership  over  it  is  of  a  qualified  nature.  But 
the  point  ia  not  absolutely  free  from  doubt.' 
iroiii  Mrangeri.  Over  property  obtained  by  a  woman  by  gift  from 
strangers,  her  ownership  is  of  a  qualified  nature.  The 
Mitakshara  says  nothing  expressly  on  the  point ;  but  the 
Viramitrodaya  and  the  Mayukha  cite  the  following  text 
of  Manu  (IX,  199) — "  A  woman  should  never  expend  money 
belonging  to  her  family,  which  is  conmion  to  (her  and) 
many,  nor  even  her  own  (separate  property),  without  the 
consent  of  her  lord"  —  to  show  that  women  are  in 
general  not  free  to  dienate  even  their  own  separate  pro- 
perty ;  and  they  declare  that  she  is  competent  to  dispose  of 
only  some  descriptions  of  her  property,  amongst  which 
they  name  tiie  aaudayvka.*  The  mention,  however,  of  the 
"  consent  of  her  lord  "  in  the  above  text  implies  that  the 
restriction  holds  good  only  during  coverture. 

So  long  as  ike  husband  is  alive,  according  to  the  'Vira- 
mitrodaya,* "  the  husband,  and  not  the  wife,  is  at  liberty  to 
dispose  of  such  property." 

According  to  Uie  Smriti  Chandrika  and  the  Dayabhaga, 
gifts  from  strangers  do  not  rank  as  atridhan,  and  are 
always  subject  to  the  husband's  dominion.*  But  during 
maidenhood  and  widowhood,  such  dominion  not  being 
possible,  and  no  other  relation  having  control  over  a 
woman's  property,  a  woman's  ownership  over  gifts  received 
from  strangers  would  be  absolute. 

'  See  anU,  p,  317. 

*  Vinmitiodayft,  3  W.  wid  B,  73,  74  ;  VyaTohu*  UaynUia,  Ch  IT. 
Bee.  X.  7,  8. 

■  2  W.  and  B..  70. 

♦  Smriti  Chandriia,  Ch.  IX,  Sec.  I,  IG  ;  DnyiibhogB,  Oh.  IV,  Sec.  I.  30 ; 
•ee  also  Raradnlol  Sircai  «.  Sreemntty  Jojmoney  Dabej,  3  HMleyi 
Digeat,  G5, 
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What  has  been  said  about  gifts  £rom  strangers  applies     Lectube 

equally  to  wealth  earned  by  mechanical  skill  or  acquired        

by  purchase,   for  the  restrictione  upon  a  woman's  owner-  quired  b?  per- 


ship  in  both  are  contained  in  one  and  the  same  text  of  oi  by  purcin 
Eatyayana.'     But  if  property  is  acquired  by  a  widow  by 
ber  own  personal  exertions,  she  has  absolute  power  of  dis- 
posal over  it.*  * 

The  restrictions  on  alienation  relating  to  acquisitions  by 
labor  or  skill  do  not,  however,  apply  to  property  acquired 
by  means  of  other  property  over  which  a  woman  has  abso- 
lute power  of  disposal.  It  has  been  held  by  the  Judicial 
Committee,  in  the  case  of  I/itchTfiun  Ckunder  Oeer  Gossain 
T.  Kallichum  Singh,'  that  if  immoveable  property  is 
purchased  by  a  married  woman  by  means  of  money  which 
constitutes  her  atridhan,  she  is  competent  to  transfer  it 
by  sale. 

Where  a  widow  by  adverse  possession  acquires  title  to 
any  property,  it  would  follow  that  her  power  of  disposal 
over  such  property  would  be  absolute. 

With  r^ard  to  property  acquired  by  inheritance,  the  law  Property  «- 

quired  by  iu- 

13  not  very  clear  in  all  cases.  According  to  the  Bengal  iiwiwnce. 
Rchool,  property  inherited  by  a  woman  never  ranks  as 
her  etridkan.  Whether  it  b  inherited  tzom  her  husband, 
or  her  father,  or  any  other  male  relation,  her  interest  in  it 
is  of  a  qiialifled  nature  in  every  case.  This  general  rule 
is  deduced  by  Jimutavahana*  from  Eatyayana's  text  relat- 
ing to  the  widow,  by  a  process  of  reasoning  which  may  be 
Rtated  thus:   The  restraint  on  alienation  in  Katyayana's 

"  IHyabhagu,  Ch.  IT,  8eo.  1, 19. 

'  Hftcnaghten'R  PTeaedentn  of  Hinda  Law,  Ch.  Till.  Caae  xxziii.    Sm 
«lw)  Tenkata  Ramk  Bxa  v.  Tenlcata  Snriya  Itau,  I.  L.  B.,  1  Mad.,  286, 
■  19  W.  E,  382. 
*  DsyftbtasgA,  Ch.  XI,  Seo.  II,  30,  31. 
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I.BCTUBX  text'  relating  to  the  widow  is  d  fortiori  applicable  to  tbe 
— '  daughter  and  the  rest,  because  their  claims  are  certainly 
inferior  to  the  widow's :  or  the  word  '  wife '  in  the  same 
text  is  employed  with  a  general  import,  and  it  implies 
that  the  rule  muit  be  onderatood  as  applicable  generally  t« 
the  case  of  a  woman's  succession  by  inheritance. 

In  the  recent  case  of  Shoobv/n  Mokun  Bcmerjee  v. 
Mudd/wn  Mokun  Sing'  the  same  rule  haa  been  held  appli- 
cable to  the  case  of  atridkam  passing  by  inheritance  to  a 
female  heir.  That  rule,  it  is  true,  occurs  in  a  chapter 
of  the  Dayabhaga  relating  to  succession  to  the  property 
of  a  male  owner,  but  the  reasoning  on  which  its  extended 
application  is  based  will  be  found  in  the  following  passage 
of  the  judgment  of  Mr.  Justice  Bomesh  Chunder  Mitter: 
"  The  chapter  in  question,  it  is  true,  mainly  deals  with 
rules  of  succession  to  properties  left  by  a  deceased  male 
owner,  but  the  paragraph  referred  to  above  appears  to  me  to 
lay  down  a  rule  applicable  generally  to  succession  by  wximen, 
whether  to  the  properties  of  a  man  or  to  vtruiAan  of  a 
woman.  If  it  were  not  so,  there  would  be  no  provision  in 
the  Dayabhaga  relating  to  succession  to  property  inherited 
by  a  woman  from  a  female  ancestress  who  held  it  as 
etridhan.  I  do  not  think  that  this  is  probable.  Having 
regard  to  this  circumstance,  and  having  regard  to  the 
language  of  the  paragraph  in  question,  which  is  very  general, 
it  seems  to  me  that  the  rule  there  laid  down  is  also  appli- 
cable to  gtridhan  property  inherited  by  a  woman. 

"  Further  it  seems  to  me  also  clear  that  the  rule  referred 
to  in  the  aforesaid  paragraph  is  that  laid  down  in  para.  56 
of  Sec  I,  Chap.  XI.    It  has  been  said  that  the  whole  of  the 


■  Cited  in  tlie  Dsfabhagk,  Ch.  XI,  Seo.  1,  S6. 

■  1  Shoma'i  Law  Repotl«r,  9. 
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Utter  rule  is  not  intended  to  be  extended  to  a  woman's    tnatuurt 
BQceeasion   by  inheritance  generally,  but   that  part  of  it       —* 
which  provides  that,  after  the  death  of  a  female  heiress, 
tiiB  heirs  of  the  last  owner  take  the  inheritance. 

"  If  we  adopt  this  limited  construction  we  must  then 
come  to  the  conclusion  that,  according  to  the  Dayabhaga, 
there  is  no  restriction  to  ihe  powers  of  alienation  of  women 
Bocceeding  by  inheritance  to  the  properties  of  a  deceased 
male  owner  except  in  iia  case  of  a  widow.  It  is  too  late 
now  to  contend  for  such  a  construction  of  the  law  as  this. 
Repeated  decisions  have  settled  tiie  question  bey<md  the 
possibility  of  a  doubt.  It  seems  to  me,  therefore,  clear  tiiat, 
hy  the  paragraph  in  question,  what  is  rendered  applicable 
'  generally  to  tiie  case  of  a  woman's  succession  1^  inherit- 
ance '  is  the  whole  of  the  rule  laid  down  in  para.  66  of 
Sec.  I  of  Chap.  XI  of  the  Dayabhaga.* 

The  MitakshttTBt  while  it  includes  property  inherited  by 
a  wonun  under  the  denomination  of  atridhan,  is  silent  as 
r^ards  her  power  of  alienation  over  it.  There  is  a  ea^ea- 
tion  in  Mr.  Justice  West's  judgment  in  Vijiara7iga/m'» 
case,  that,  according  to  the  Uitaksharo,  a  woman's  power 
of  alienation  over  property  inherited  hy  her  is  subject  to 
restrictions  analogous  to  diose  imposed  upon  the  power  of 
a  male  owner  as  r^ards  bis  ancestral  property.  That 
learned  Judge  observes :'  "  Vijnaneswara,  like  all  the  Hindu 
lawyers,  denounces  the  appropriation  of  a  woman's  prop- 
er^ I^  her  husband  except  in  cases  of  great  pressure, 
and  by  tiie  other  kinsmen  under  any  drcumstaiuies.  But 
he  lays  down  no  rule  as  to  the  extent  of  the  woman's  own 
power  over  the  property.  The  natoral  conclusion  would 
seem  to  be,  that  be  considered  this  already  sufficiently  pro- 

*■  8  Bwa.,  0.  0.  J.,  2M,  2«6. 
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for  afi  to  his  immedUte  subject,  inheritance,  b; 
lawyers,  and  by  the  analogiea  to  be  drawn  from  his  rules  a> 
to  the  estate  of  a  m^e  proprietor.  Now,  in  Chap.  I,  Sec  I, 
pi.  27, 28,  it  is  laid  down  that  a  man  is  '  subject  to  the  contanl 
of  his  sons  and  the  rest  (of  those  interested)  in  r^ard  to  the 
immoveable  estate,  whether  acquired  by  himself  or  inhe- 
rited,' though  he  may  make  a  gift  or  sale  of  it  for  the  relief 
of  family  necessities  or  for  pious  purposes.  It  is  dear,  there- 
fore, that  a  right  of  absolute  disposal  did  not  enter  into. 
Vijnaneawara'e  conception  of  the  essentials  of  ownership.  He 
admits  (Mitakshara,  Chap.  II,  Sec.  I,  pL  25)  the  genuineness 
and  the  authority  of  the  text  of  Narada,  which,  wi^  so  many 
oilers,  proclaims  the  dependence  of  women,  which  he  saya 
doeb  not  disqualify  them  for  proprietorship," 

This  view  of  the  law  derivee  some  support  from  the  Vira- 
mitrodaya,  which,  upon  the  authority  of  Mann  (IX,  199) 
declares  a  woman's  incompetency  to  alienate  her  property 
without  her  husband's  assent,  unless  such  property  be 
of  some,  particular  descriptions,  such  as  the  Bondayilui 
etridhan.^  But  this  rule  can  operete  only  daring  oover- 
tore. 

As  regards  the  widow,  it  has  been  held  by  Um  Privy 
Conncil  that,  under  the  Hitakshara  as  well  as  under  the 
Dajrabbaga,  her  ownership  over  the  estate  inherited  bwa 
her  husband  is  of  a  qualified  nature,  and  that  the  restrie- 
tions  on- her  power  of  alienation  are  inseparable  frinn  her 
estate.*  The  rights  of  other  female  heirs  over  ptoperty 
inherited  from  male  relations  are  also  aabject  to  tlie  saoie 

'  2W.  ■ndR.TS,  74. 

*  &e«  The  OoUaotor  ot  Haanlipatani  r.  Cavalj  VenkaU  KuaiufMfc. 
2  W.  B.  (P.  C),  61  i  Hiuumat  Thakoor  DaytaM  v.  E*f  B»U(A  Bm, 
10  W.  a  (P.  C),  9  i  Bhiiffwudeni  Doobaj  r,  Ujnm  BMe,  9  W.  B. 

(P.  C),  as. 


(ibyGoOt^Ic 


PBOPKRTT   ACQUIBED  BY   INHERITANCB.  839 

restrictioos.*  And  considering  the  general  policy  of  the  Lbctuui 
Mitakshara  law,  it  may,  I  think,  be  nafely  affirmed,  that  — '■ 
tile  restraints  on  a  woman's  power  of  alienation  over 
inherited  property  under  that  law,  are  as  much  binding 
when  such  property  is  inherited  from  a  female  relation 
as  when  it  ia  inherited  from  a  male,  and  are  as 
much  binding  during  widowhood  as  they  are  during 
coverture. 

The  law  of  Mithila  does  not  difier  from  that  of  Benares 
(M  this  point,  except  in  one  respect,  namely,  that  a  distinc- 
tion is  drawn  between  moveable  and  immoveable  property, 
and  the  widow  is  declared  to  have  absolute  power  over 
moveable  property  inherited  from  her  husband.*  The 
Vivada  Chintamani  expressly  declares  that  the  mother  has 
no  power  of  alienation  over  immoveable  property  inherited 
from  the  son,* 

The  law  of  Southern  India  is  in  this  respect  similar  to 
tiiat  of  Benares.  The  Smriti  Chandi'ika  lays  down  the 
rule  that  a  woman's  power  is  not  independent  over  othw 
sorts  <^  property  besides  the  aavdayika  and  moveables 
received  from  tiie  husband.*  And  the  Madras  High  Court 
in  one  ease"  has  directly  decided  that  the  motiier  inherit- 
ing from  her  son  takes  like  the  widow  a  qualified  eatat« 
wiUiout  power  of  alienation. 

*  nie  OMM  beuinff  npou  this  point  hftve  been  oonsidered  in  tha  judg- 
ments of  the  High  Court  in  Chotsy  LbU  e.  Chimtioa  Lali  (2S  W.  R.,  i96). 
Since  tbe  Above  ww  mitten,  the  Priry  Connoil  hu  held  in  the  oaaa 
of  Chcrtftj  L«U  V.  Chtmnoo  Lall  (affirming  the  j  adgmeat  of  the  High 
Ooort)  that  the  estate  whioh  the  daughter  iaherita  from  hoc  father 
under  Uie  Hltakahua,  is  a  reetrioted  and  a  qaalifled  otie  like  Uiat  of 
the  widow :  see  8  0.  L.  R.,  166. 

*  TlTkda  Ohintkmaui,  Tsgore's  traiulBtion,  p.  SRS. 

*  Ibid,  268. 

*  Ch.  IZ,  Baa.  II,  12. 

*  V.  Bwhinin  v.  Tenkatappadn,  2  Had.,  103. 
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In  Bombay  tiie  riglitB  of  a  woman  over  her  inherited 
property  have  been  recognized  to  a  much  larger  extoit 
than  in  Urn  other  Fresidenciea.  She  has  been  held  to 
posaees  absolute  power  of  alienation  over  moveable  pR^ 
erty  inherited  from  her  husband,^  and  over  all  proper^, 
both  moveable  and  immoveable,  inherited  &om  her  &tba 
or  her  brother.*  The  case  of  PraTt^wancUu  TtUaidcu  v. 
DevaJnivafrbai  may  be  taken  as  the  leading  case  tm 
the  point.    In  that  caae.  Sir  M.  Sauase,  C.  J.,  observed  .- 

"  On  tiie  whole,  I  think  the  spirit  and  practice  of  Hindu 
law,  OS  recognised  in  Weatem  India,  will  be  best  oonstmed 
by  treating  the  widow  as  having  onocmtrolled  power  over 
tiie  moveable  estate,  but  as  having  nothing  more  than  a 

life-use  in  the  immoveable  estate. 

The  widow,  then,  not  having  an  absolute  estate  in  the 
immoveable  property,  it  remains  to  determine  who  are  eai' 
titled  to  the  absolute  interest  subject  to  the  estate  taken  by 
her.  In  this  case  there  are  daughters.  Now,  according  to 
all  the  authorities,  the  daughters  take  next  after  tiie  widow. 
What  then  is  the  nature  of  tibe  estate  they  take  ?  Here 
again  there  aie  differences  of  opinion,  but,  dealing  with  the 
question  according  to  the  three  books  I  have  mentioned,  it 
appears  to  me  that  the  daughters  take  an  absolute  estate. 
We  find  quoted  in  the  Mayukha  a  passage  from  Mann, — 
'  The  eon  of  a  man  is  even  as  himself,  and  the  doo^t^*  is 
equd  to  Hie  son ;  how  then  can  any  other  inherit  his  pn^ 
erty  but  a  daughter,  who  is  as  it  were  himself.'  With 
reference  to  this  point  also  I  consulted  the  Shastris  both 
here  and  at  Puna,  and  enquired  whether  dau^ten  could 


*  B«ohu  Bbagnn  '■  Bai  liakthnl,  I  Bom.,  B6 ;  PnojiTudH  TU- 

lu  e.  DeraknvftTbM,  I  Bom.,  ISO. 

■  Tiiujvk  Anaadnr  v.  lakshmi  Bai,  1  Bom.,  117. 
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alieni^  any,  and  what,  portion  of  the  propertrf  inherited  Lktdkb 
from  a  father  who  died  separate.  The  answer  was,  that  — . 
daughtera  so  obtaining  property  could  alienate  it  at  their 
will  and  pleasure,  and  in  this  the  Shastris  of  both  places 
agreed,  both  also  referring  to  the  above  text  in  the  Mayukha 
as  their  authority  for  that  positioQ.  On  reviewing  all  ac< 
cessible  authorities,  Z  have  come  to  the  conclusion  tiut 
daughters  take  the  immoveable  property  absolutely  &om 
Uieir  father  after  their  mother's  deatii.*^ 

The  rule  laid  down  in  Devahavarbcd'a  case  was  extended  to 
the  case  of  sisters  inheriting  from  their  broUierB  in  Vvnaytik 
Ajtandrav  v.  LaJcshmi  Bai*  on  the  authority  of  Nuida 
Fandita,  who  says :  "  The  daughters  of  the  father  and  other 
ancestors  must  be  admitted,  like  the  daughters  of  the  man 
himself,  and  for  the  same  reason."' 

But  considering  the  general  spirit  of  the  Hindu  law  as 
laid  down  in  the  Mitafcshara  and  the  Majnikha,  and  bear- 
ing in  mind  the  remarks  of  Mr.  Justice  West  in  Vi^ia/rtm- 
gam's  case  (8  Bom.,  O.  C.  J.,  264,  265),  already  quoted,  the 
correctness  of  the  rule  Uiat  female  heirs  have  absolute 
power  of  alienation  over  property  inherited  by  them,  seems 
to  be  open  to  question. 

The  Hindu  law  is  not  very  clear  regarding  the  rights  of  shira  onpirti- 
B  woman  over  the  share  obtained  by  her  on  partition. 
Jagannatha,  as  you  have  already  seen,*  gives  two  opposite 
views  of  the  law,  apparently  assenting  to  both.  The  argu- 
ment in  finvor  of  tiie  view  that  a  woman  has  absolute 
right  over  such  share,  is  based  upon  the  ground  that  it 
may  be  regarded  as  a  gift  fix>m  the  son&    Bat  on  the 


*  SeeColebrook'snote  toMitakBharA,  Ch.  II,  Sec.  T,  S. 

*  IiMton  Vn,  ante,  p.  3)6. 
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Ijtmiui    other  hand  it  is  said,  that  "  beiiu;  received  io   rurlii  of 
VIII,  .  ...  . 
the  relation  of  a  wife  to  her  husband,  it  ia  justly  considered 

as  BJTniyp  to  connected  property,  or  wealth  devolving  o» 
heirs  in  right  of  affinity ;" '  so  that  a  woman  can  have  no 
greater  rights  over  it  than  over  the  property  of  her  hus- 
band which  devolves  on  her  by  inheritance.  The  latter  seems 
to  be  the  more  correct  view ;  for,  as  has  been  pointed 
out  by  Sir  Francis  Ifacoaghten,*  the  share  on  partition  can 
hardly  be  regarded  as  a  gift  &om  the  sons,  when  a  woman 
has  a  right  to  obtain  such  share  even  against  the  wish  of 
her  sons,  whenever  there  is  a  partition  among  them. 

siridkat  Not  Only  is  a  woman  entitled  to  enjoy  what  is  given  by 

promiied  bj 

tha  buband.  her  hosband,  but  she  is  also  entitled  to  claim  from  his  hura 
proper^  promised  to  her  by  her  hosbuid.  On  Uiis  subject 
Kafyayana  declares : 

"  What  has  been  promised  to  a  woman  by  her  hosband, 
as  her  exdiudve  property,  must  be  delivered  by  her  eoiu, 
{Hovided  she  remain  with  the  family  of  her  husband,  bat 
not  if  she  live  in  the  family  of  her  fether."' 

So  Devala :  "  Property  promised  by  a  husband  to  his 
wife  must  be  paid  by  his  sons  just  as  his  debts."* 

The  author  of  the  Viramitrodayt^  in  oonuaentiog  on  tliis 
text  of  Devala,  observes :  "Since  the  expression  'just  as  his 
debts '  is  used,  the  word  '  sons '  includes  '  giondsons '  and 
'  great  grandsons.' " 
Bigfauoi  an  A  woman  is  declared  to  be  liable  to  forfeit  her  aridhan 
woman  ovac  for  auv  Violation  of  the  duties  of  obedience  and  fidelity  to 
her  lord. 

'  OoMiKKilte'B  Digart,  Bk.  T,  ST,  oommenUi?  (Had.  ed.,  Tol.  11.  p.  261  >. 

*  OonaidantioiiB  on  Hindu  I«w,  13. 

■  Oolebrooke'a  Digert,  Bk.  T,  483 ;  VlTada  Chlntamuii  (Tapwe'i  tausU- 
tion),  p.  260 ;  fimiiti  Cbuidrika,  Oh.  IX,  See.  II,  iS. 

•  yirwnitrod«y»,  2  W.  »nd  B.,  78. 
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Thus  Katyayana  declares :  "  But  a  wife  who  does 
malidouB  acts  injurious  to  her  husband,  who  has  no  sense 
of  ahame,  who  destroys  his  efiecta,  or  who  takes  delight  in 
being  fiuthless  to  his  bed,  is  held  unworthy  of  separate 
property." ' 

This  text  of  Eatyayana  has  been  dbed  in  ahuost  all  the 
leading  commentaries  of  the  different  schools. 

According  to  the  Tiramitrodaya  "  the  words  '  ia  un- 
worthy'  mean  that  the  separate  property  which  she  may 
have  received  shall  be  forcibly  taken  from  her."  * 

The  author  of  the  Vivada  Chintamani  takes  the  aune 
view,  observing  with  reference  to  this  text, — "This  shows 
that  the  kindred  should  demand  the  peculiar  property  from 
such  a  woman."*  The  Uayukha*  seems  to  interpret  the 
text  as  meaning  this,  that  a  wicked  wife  should  not  receive 
any  atridhan. 

But  the  SmritJ  Chandrika*  gives  the  text  a  different 
interpretation,  which  greatly  softens  the  rigour  of  the 
rule.  It  explains  the  word  '  unworthy '  to  mean  'un- 
worthy to  alienate  at  will ; '  so  that,  according  to  this 
authority,  an  unchaste  or  a  disobedient  wife  does  not  forfeit 
her  sfHtiAon  altt^ther,  but  forfeits  only  the  right  to- 
alienate  it  at  pleasure. 

Of  the  Bengal  authorities,  Baghunondana  *  and  Jagan- 
natha ''  cite  the  text  of  Katyayana ;  and  the  latter  quotes 
apparently  with  approbation  the  explanation  given  of  it. 


>  ColebniokA'B  Divert,  Bk.  T,  481. 

*  2  W.  and  B.,  76. 

■  Tagote'i  tnuuIatioiL,  p.  366. 

*  Oh.  IV,  Bm.  X,  13. 
'  C9i.  IX,  8«e.  II,  34. 

*  D«7tttattin  (GoUp  ChMdn  BMtri'a  tnwBlktioii),  Ch,  IX,  6, 

*  Cdebraoke'i  Dlgert,  Bk.  Y,  484. 
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Lbctusb    in  the  VivacU  Chint&mam,  but  the  former  inves  no  opinion 
VIIL  .X.        ■  .  or 

— ,       on  the  point. 

Yon  will  obaerve  that  the  rule  laid  down  hy  Katyayans 
is  too  vague  to  admit  of  ite  being  enforced  aa  a  Btzict  mle 
of  law  in  eveiy.  case.  A  woman  ia  declared  to  be  nnworthj 
of  gtridhan  not  only  if  she  is  nnohaste,  but  also  if  she  is 
malicions  or  shameless  or  prodigal  This,  thon^  a  very 
wholesome  moral  injunction,  woold  hardly  be  &ir  as  a  nile 
of  law.  Jagannatha  accordingly  puts  a  narrow  constraeti<Ri 
upon  the  text  to  remove  its  vagueness.  He  e^Iains  the 
words  "  acts  ii^urious  to  her  husband "  to  mean,  "  the  ad- 
ministenng  of  poison  or  the  like  "  and  the  words  "  deeboys 
his  efibcts"  to  mean  "  incurs  expenses  for  immoral  purposea" 

The  mle,  if  meant  to  be  a  rule  of  forfeiture,  would  be  opea 
to  objection  also  on  imother  ground.  It  does  not  definitely 
state  who  ^e  persons  are  that  would  become  entitled  to 
take  a  woman's  atridhaa  in  the  event  of  her  beomiing 
liable  to  forfeit  it. 

Accordingly  the  rule  has  never  been  enforced  by  our  Conrta. 
In  a  case  cited  in  Macnaghten's  Precedents  of  Hindu  Iaw,*  an 
adulteress  was  declared  entitled  to  her  parents'  gift  of  jewels. 
And  in  the  recent  case  otMuaammat  Oanga  Jati  v.  Qhamta^ 
a  Full  Bench  of  the  Allahabad  High  Court  has  put  a  veiy 
limited  oonstructioD  upon  the  text  of  Eatyayana.  Mr.  Justice 
Pearson  says :  "  As  to  the  text  which  says  that  '  a  woman, 
who  acts  maliciously,  and  is  shameless,  and  a  deatroyer  of 
prc^>erty,  and  addicted  to  immorality,  is  unworthy  (^ 
wealth,'  I  have  had  occasion  in  another  case  to  observe 
that  it  cannot,  without  violence,  be  construed  to  mean  that 
she  is  to  be  deprived  of  property  which  has  come  into  her 
posseesion,  and  there  is  reason  to  believe  that  Uie  text 

*  C)>.in,CMeTli.  •  I.  L.  &,  1  All,  M. 
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lefeR  only  to  property  received  by  her  from  her  htisband. "    LKcrnsM 
And  Oldfield,  J.,  E^ieaking  of  the  same  text,  observes,  that       — ' 
it  "  refers  to  a  particular  kind  of  property,  that  which  the 
wife  has  given  to  her  husband  for  his  use,  or  which  she  is 
entitled  to  receive  fix)m  him  on  his  taking  anoUier  wife." 

It  may  not  be  uninteresttne  to  compare  atridhan  with  «™«a" 

•'  °  '^  compirod  with 

woman's  property  under  other  systems  of  law.  womui's  prop- 

Under  the  Roman  law,  in  early  times,  when  marriage  was  ath«  syttanu. 
entered  into  with  tiie  conventio  in  moMv/tn,  the  wife  came  "^  "' 
entirely  under  the  ma/niLa  or  authority  of  the  husband,  and 
all  her  property  became  his.  At  a  later  period,  when  the 
coihveviio  was  abandoned,  the  wife's  property  remained  her 
own,  and  was  disposable  by  her  without  the  consent  of  her 
husband.' 

With  r^ard  to  the  dos,  or  dowry,  the  law  was  different.  Dm. 
The  do8  was,  as  Sir  H.  Maine  says,*  "  a  contribution  by 
the  wife's  &mily,  or  by  the  wife  herself,  intended  to  aaaist 
the  husband  in  bearing  the  expenses  of  the  conjugal  house- 
hold." The  do8  of  tiie  wife  belonged  to  the  husband,  and 
originally  his  rights  over  it  were  unrestricted.  But  grad- 
ually restrictions  were  imposed  upon  these  rights,  and  at 
last  the  husband  could  neither  mortgage  nor  sell  the  im- 
moveable property  forming  part  of  the  doa,  even  with  the 
consent  of  the  wife.' 

All  the  property  of  the  wife  not  included  in  the  dowry 
was  called  her  parapkema,  and  was  her  absolute  property, 
over  which  her  husband  had  no  control* 

You  will  observe,  therefore,  that,  in  marriage  with  the 
conventio  in  Tnanum,  the  wife  could  have  no  property 

*  See  Hackenrie'B  Bomui  L&w,  p.  106. 
'  Bkrlj  HletoT^  of  IniUtnitdoDB,  p.  fltS. 

*  Iiutitntes,  Lib.  II,  Tib.  Till  note,  by  Sftndkrt. 

*  See  ]lMlMiui«'B  Bonun  Iaw,  p.  107. 
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resembling  the  atridhan.  The  doa  may,  in  many  respects, 
be  said  to  resemble '  the  adhyagni  stridhan  (called  also 
yauivJca'),  but  it  differs  firom  the  ywutvJca  atridhan  in 
this,  that  it  was  more  completely  mider  the  dominion  of  the 
husband  as  regards  lis  profits.  It  is  only  the  paraphema 
that  may  properly  be  compared  mth  atridhan  strictly  and 
technically  so  called. 

By  the  Code  Napoleon,  the  parties  to  a  maniage  &ie 
declared  competent  to  enter  into  any  special  agreement  (jmh 
vided  it  is  not  contrary  to  good  morals)  respecting  their 
property,  or  into  a  general  agreement  that  they  intend  to 
be  married  either  under  the  law  of  community  or  under 
the  loM  of  dowry.  In  the  absence  fit  any  agreement, 
general  or  special,  to  the  contrary,  Uieir  proprietary  ri^ta 
are  regulated  by  the  law  of  community.  By  the  law  <rf 
community,  all  moveables  belonging  to  the  married  pwties 
on  the  day  of  marriage,  or  acquired  subsequently  during 
the  marriage,  as  well  as  immoveables  acquired  during  mar- 
riage (oUierwise  than  by  title  of  succession  or  by  gift  in 
fovor  of  only  one  of  the  parties)  belong  jointly  to  both ; 
but  the  husband  alone  administere  such  property,  and  he 
alone  has  the  li^t  of  alienating  it,  though  the  ccHweot  (tf 
wife  is  necessary  in  certaiq  cases.  Property  subject  to  the 
law  of  dowry  resembles  the  doa  of  the  Roman  law.  The  hus- 
band alone  has  the  management  of  it  during  ihe  marriage ; 
but  the  immoveables  forming  part  of  such  property  cannot  be 
alienated  either  by  the  husband  or  by  tiie  wife  or  by  both  con- 
jointly, except  where  the  alienation  thereof  is  necessary  in 
order  to  relieve  either  party  from  prison,  or  to  provide  bus- 
tenance  for  the  iamily,  or  to  serve  some  other  like  puipoee.* 

'  See  Dajabhagft,  Ch.  IV,  8m.  II,  14. 
*  Code  Nkpoleou,  txU.  18S7— IHl. 
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-   Independently   of   express    contract,   the   French  Ctxle,     LacrvM 

therefore,  does  not  allow  a  woman  much  independent  power       

over  her  property  during  coverture.  Yon  will  observe, 
however,  that,  like  the  Hindu  lav,  it  excludes  from  the 
hoBband's  dominion  property  obtained  by  the  wife  by  gift, 
and  that  it  goes  a  little  farther  than  that  law,  oe  it  applies 
the  same  rule  to  all  gifts  whether  from  relations  or  from 
strangers. 

By  the  English  law  as  it  stood  previous  to  the  passing  of  EngUiii  ■■«. 
the  Married  Woman's  Property  Act,  generally  speaking,  all 
the  property  of  the  wife  became  vested  in  the  husband, 
who  acquired  absolute  power  of  disposal  over  the  chattels, 
and  a  limited  power  over  the  real  estate ;  and  the  only 
property  over  which  she  possessed  independent  and 
absolute  power  were  her  para^artuUia,  consisting  of 
her  bed,  apparel,  and  personal  omam^ita  suited  to  her 
d^rree,  and  property  settled  on  her  to  her  separate  use/ 

But  the  Married  Woman's  Property  Act  (33  &  34  Vict.,  Mirriad  Wo- 
Cap.  93)  and  the  coresponding  Indian  Act  (Act  III,  187'i)  Xeii.'  ""^ 
provide  that  the  wages  and  earnings  of  any  married  woman, 
acquired  or  gained  by  her  in  any  employment,  occupation, 
or  trade,  and  also  any  money  or  other  property  acquired  by 
her  through  the  exercise  of  literuy,  artistic,  or  scientific 
skill,  shall  be  deemed  to  be  her  separate  property,  over 
which  she  has  absolute  right.  These  provisions  are  no 
doubt  more  equitable  than  ihe  provisions  of  the  Hindu 
law,  which,  while  tiiey  make  large  concessions  in  favor  of 
the  proprietary  rights  of  women,  do  not  allow  them  any 
indep^ident  right  over  their  acquisitions  by  labor  and  skill 
during  coverture. 

I  CommeutaneB,  Bk.  lU,  CL.  U. 
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Ijsctubb        Before  concluding  this  lecture,  I  may  caU  your  attention 

to  the  following  ol»ervationB  of  an  eminent  jurist*  on  the 

ttmukt  on      nature  and  origin  of  atridhan : — 

"  The  settled  property  of  a  married  woman,  incapable  of 
alienation  by  her  husband,  is  well  known  to  the  Hindoos 
under  the  name  of  Stridhcvn.  It  is  certainly  a  remarkable 
&ct  that  the  institution  seems  to  have  been  developed 
among  the  Hindoos  at  a  period  relatively  much  earlier  than 
among  the  Bomans.  But  instead  of  being  matured  and 
improved,  as  it  waa  in  the  Western  society,  there  is  reaaoo 
to  think  that  in  the  East,  under  various  influences,  which 
may  partly  be  traced,  it  has  gradually  been  reduced  to 
dimensions  and  importance  Ear  inferior  to  those  whidi  at 
one  time  belonged  to  it. 

"  The  definition  (rf  Stridhan  or  '  woman's  property,'  given 
in  one  of  the  oldest  and  most  authoritative  of  the  Hindoo 
juridical  treatises,  the  Uitakshara,.  is  as  follows :  '  That 
which  is  given  (to  the  wife)  by  the  &ther,  the  mother,  the 
husband,  or  a  brother,  at  the  time  of  the  wedding,  before 
the  nuptial  fire.'  Up  to  this  point  the  doctrine  has  the 
concurrence  of  all  the  schools  (^  Hindoo  law,  but  the  com- 
piler of  the  Mitakshara  adds  a  propoedtion  not  found  elae- 
-trhere :  '  also  property  which  she  may  have  acquired  by  in- 
heritance, purchase,  partition,  seizure,  or  finding,  is  dentxni- 
nated  by  Menu  and  the  others  "  woman's  property." ' 
(Mitakshara,  zi,  2.)  These  words,  attributed,  yon  see,  to 
the  mythical  legislator,  Manu,  have  excited  the  most  vehe- 
ment controversies  among  later  Brahminical  commentatota, 
and  have  caused  considerable  perplexity  to  Anglo-Indian 
Judges,  bound  as  they  are  to  ehcit  consistent  doctrine  from 
the  Hindoo  legal  texts.    '  All  the  property  which  a  woman 


'  Kaina'*  Earl/  Histoc;  gf  instttatiaiia,  pp.  32i-334. 


(ibyGoOt^Ie 


BIR   HESRT  KAIME'S  REKABKS   ON  STEIDHAN.         3+9 

may  have  acquired  bj  inheritance,  purchase,  partition, 
seizure,  or  finding,'  is  a  comprehensive  description  of  all 
the  fonns  of  property  as  defined  hj  the  modes  of  acquisition, 
and,  if  all  this  he  Stridhan,  it  follows  that  the  ancient 
Hindoo  law  secured  to  married  women,  in  theory  at  all 
events,  an  even  greater  degree  of  proprietary  independence 
than  that  given  to  them  by  the  modem  English  Married 
Woman's  Property  Act    No  doubt  there  is  much  difficulty 

in  understanding  this 

I  iJiink,  however,  that  if  we  extend  our  examination  to 
other  bodies  of  Aryan  cnstom,  we  may  partly  understand 
Uie  amplitude  which  the  Mitakshara,  one  of  the  most  archaic 
of  Hindoo  compendia,  assigns  to  the  Stridhan.  A  full 
enqoiiy  would  take  me  much  beyond  the  limits  which  I 
have  proposed  to  myself  in  this  Lecture,  but  its  results 
would  shortly  be  these.  Among  the  Aryan  communities,  as 
a  whole,  we  find  the  earliest  traces  of  the  separate  property 
of  women  in  the  widely  diffused  ancient  institution  known 
as  the  Bride-Price.  Part  of  this  pri(»,  which  was  paid 
by  the  bridegroom  either  at  the  wedding  or  tiie  day 
after  it,  went  to  the  bride's  fother  aa  compensation  for 
the  patriarchal  or  &mily  authority  which  was  transfer- 
red to  tite  husband,  but  another  part  went  to  the  bride 
herself,  and  was  very  generally  enjoyed  by  her  separately, 
and  kept  apart  &om  her  husband's  proper^.  It  iiirther 
appears  that,  under  a  certain  number  of  Aryan  customs,  the 
proprietaiy  rights  of  other  kinds,  which  women  slowly 
acquired,  were  assimilated  to  their  rights  in  their  portion 
of  the  Bride-Price,  probably  as  being  the  only  exsisting 
type  of  woman's  property." 
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aUCCESSIOK  TO  8TBIDHA2<  ACCOBDINQ  TO  THE 
BBNARES  SCHOOL. 
Niture  of  the  HiDila  Uw  of  lucceuiaii— Ordei  ol  iinnxuian  to  tlrMaa  diScraat 
from  tbu  in  tha  cww  of  ■  man'*  propartf — Ordar  of  luooaaaion  M  tlriiiim 
iliffarcDt  in  tha  diflaraait  achools — Order  of  inocesaioa  to  tlritUait  aocotduiic 
to  the  Benirea  mhool — Dia[;ht«ra — Ompalitim  between  dniiRfaien  mwrif-l 
uid  QDnurcied — provideil  and  QDprorided — UDchastitf  no  diaquiliflcitian  for 
iuLeriliog  MridAan — liiaunity  4Dd  uther  Ktonnds  uf  eiclnuon  froin  inheriUua 
flow  far  applicable  to  lacceaaion  tn  pridian — SaeceinioR  by  anrvtTorMp 
■mong  danghten — Daughur'a  daughun — Duigbter'a  loru— Daoghtet'i  adop- 
ted aoo — Soni— Adopted  boo— ^randaoiia— Order  of  aacceaaion  to  tha  Mn- 
Aitn  of  a  Toman  drinf^  utithont  iuna — When  tha  woman  was  Burriad  in 
uie  of  the  firat  four  forma— Suaband — Hii  ao^iwtaj— The  order  in  irbich  tbtj 
inherit— When  the  woman  waa  married  iti  one  of  tha  diMpproted  lorau — Tti« 
mother,  the  father,  and  their  tapimdai — Thur.  order  of  aaeeeaaion — Huttm  ni 
wommu'a  fee — Helra  to  the  property  of  a  maideo — Order  of  aiimaiiiiii 
■Mording  to  tha  Tiramitrodaja. 

le  I  NOW  come  to  the  last  head  of  our  subject, — namely 
succesfiioa  to  stridhan.  In  the  Hindu*  law,  th«  order  <A 
succession  is  peu-Uy  given  by  direct  enumeration  of  hein, 
aud  ia  partly  left  to  be  deduced  from  certain  general  ralei). 
Most  of  the  RishiB,  such  as  Apastamba,'  Baudhayana,' 
Gautama,'  Yasistha,*  and  Manu,*  specifically  mention  only 
the  several  kinds  of  sons  among  a  man's  heirs,  and  leave 
the  order  of  succession  after  sons  to  be  deternuned  by  the 
general  rule  tliat  the  inheritance  belongs  to  the  nearest 
pemon  allied  l^  faneral  oblation  {sapivda  and  eaJcvlya), 
or  by  libation  of  water  {Bamanodaka). 

*  Pratna  H,  PaUla  VI,  Kftudjt  U ;  1  W.  and  B.,  30T. 
■  pTUDft  I,  Adh;k;a  V,  2.  3  ;  1  W.  ard  B.,  .118. 

'  Adbjaja  XXVIIJ,  IS  )  1  W.  and  B.,  323. 

•  Ch.  XVn,  itS;  1  W.  and  B,  334.  •  IX,  18S— 1S7. 


.abyG00»:^Ic 


NATURE  OF  THE  HINDU   LAW  OF  SUCCESSION.         351 

Id  the  inatitutea  of  Vishnu'   and  Yajnavalkya*  a  more  Lbotubb  IX 
full  enumeration  of  heim  in  given,  but  even  that  is  far  from 
being  complete. 

Whether  we  take  the  case  of  succeeBion  to  ordinary  prop- 
erty, or  that  of  Bucceasion  to  stridhan,  the  enumeration  of 
heirs,  80  far  as  it  is  given,  is  in  neither  case  the  same 
aooording  to  every  sage ;  nor  are  the  general  rules  referred 
to  above  sufBciently  definite  and  clear  in  their  terms  to 
admit  of  their  ready  application  in  practice ;  and  it  ig 
owing  to  these  circumstances  that  the  Hindu  law  of  inherit- 
ance becomes  such  a  difficult  subject. 

Hindu  commentators  have,  it  is  true,  tried  to  reconcile  dis- 
crepant texts,  and  to  work  out  an  order  of  succession  by 
the  apphcation  of  the  rules  referred  to  above ;  but  they 
have  left  the  work  only  half  done.  The  only  treatise  which 
gives  a  tolerably  complete  table  of  succession,  is  the 
comparatively  recent  work  of  Srikriahna  Tarkolankar,  I 
mean  his  Dayakrama  Sangraha. 

The  law  of  succession  applicable  to  stridhan  cfiSers  &om  Ord«i  oi  bdc- 

the  law  of  succession  applicable  to  the  property  of  a  male :  <^^™  >\<tiertiit 

■^■^  .  '  IromthMin  the 

and  Hindu  commentators  have  sometimes  assigned  a  most  "^  "*  ■  ■■>"'■ 

°  prapeii]-. 

fanciful  reason  for  this  difference.  Thus  Yijnaneswara  saya  :^ 

"  The   woman's  property  goes   to  her  daughters,   because 

portions  of  her   abound  in   her  female  children ;  and  the 

father's  estate  goes  to   his  sons,   because  portions  of  him 

abound  in  his  male  children." 

The  true  reason  is  perhaps  to  be  found  in  the  natural 

desire  to  make  a  sort  of  equitable  distribution  of  the  effects 

of  the  parents  among  children  male  and  female.     For  a 

variety  of  reasons,  some  of  which  are  not  peculiar  to  the 

'  XVII,  *— 12  ;  1  W.  Md  B.,  3il,  342,  •  II,  18B,  136, 

'  Mitakeliara,  Ch.  I,  Sea.  UI,  10. 
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Lectubb  IX.  Hindu  law,  the  sons  exclusively  take  the  property  of  thtar 
father ;  and  as  a  scat  of  compensation  for  this,  as  it  were, 
the  daughters  are  allowed  preference  in  the  order  of  suc- 
cession to  their  mother's  estate. 
The  different  schools  of  Hindu  law  differ    from    one 


d{ffer«Tit  ia  ihe  &noti)er  OQ  the  Subject  of   succession  to  otridkan  perhaps 


Sucerwion 
Uridhaa 

kIiwu!*         more  widely  than  they  do  on  any  other  subject ;  and  it 
would  therefore  be  necessary  to  consider  tiie  law  of  socees- 
sion  to  BtridJian  separately  for  each  school, 
Ordar  of  inc-      ^  begin  witb  the  law  of  the  Benares  school  as  expounded 
^4^°°  ^^co^I  in  the  Mitakshara.     That  treatise  lays  down  a  very  simple 
riarei  at'ioai—  Order  of  succession  to  atridhan,  which  is  based  upon  the 
'         **     text  of  Yajnavalkya,  explained  now  and  then  by  vtsnee  of 
Uanu,  Gautama,  and  Narada. 
DjMJsUiMi.         From  the  text  of  Yajnavalkya, — "  The  daughters  share 
the  reudue  of  their  mother's  property  after  payment  of  her 
debts ;  uid  the  male  issue  succeed  in  their  default,'" — the 
rule    is    deduced    that,  on    the  death  of  a  wonum,  her 
daughters  take  her  property  in  Uie  first  instance.* 
Comptiition         ^  ^^  <i'>^  o^  competition  between  married  and  maiden 
dlLgtlt^niir-  daughters,  the  latter  succeed  in  the  first  instance,  and  it  is 
^M^pra-  °'^y  °°  failure  of  tphem  that  the  married  daughters  take 
proTid^  ""'  ^^  inheritance.    Among  these  last  again,  in  the  case  of 
competion  between  daughters  who  are  provided  and  those 
who  are  unprovided,  the  latter  take  the  estate  first ;  and 
it  is  only  in  their  default  that  the  daughters  who  are  pro- 
vided succeed.    This  rule  is  deduced  from  the  following 
text    of  Qautama,* — "  A  woman's  property   goes  to  her 
daughters  unmarried  or  unprovided."    And  the  word  '  -aa- 
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jHt>VBled '  is  interpreted  by  Yijiiaiieawara  to  mean '  indigent'  Lbctuu  iz. 
or  'childless.'* 

The  above  rule  may  require  some  explanation.  In  the  first 
place,  the  qaestion  may  arise  whether  a  betrothed  daughter 
is  to  be  deemed  '  nnmarried '  within  themeaning  of  the  rule. 
The  word  used  in  Gautama's  text  is  the  word  '  apratta.' 
This  word,  aooording  to  Jimutavahana,  means  unbetrothed  ; 
so  that,  under  the  Bengal  law,  so  far  as  this  text  applies,  the 
unbetrothed  daughter  alone  succeeds  in  the  first  instance .' 
Bat  Vijnaneswara  takes  it  to  mean  unmarried ;  and  as  he 
makes  no  distinction  between  betrothed  and  onbetrothed 
daughters,  they  may,  I  apprehend,  be  taken  to  be  equally 
entitled  to  their  mother's  stridlian  under  the  law  of  Benares. 

In  the  second  place,  though  the  rule  that  unprovided 
daoghteis  have  precedence  over  those  that  are  provided  may 
be  a  very  reasonable  and  equitable  one,  yet  its  practical 
application  is  not  always  easy.  The  word  'unprovided/ 
as  you  have  seen,  means  eitJier  poor  or  childless.  Now 
as  i^ards  the  relative  d^ms  of  rich  daughters  having 
children  and  childless  poor  daughters,  there  is  little  diffi- 
culty, the  fonner  not  being  'unprovided'  in  any  sense  of 
the  word,  and  tiie  latter  being  'unprovided'  in  eveiy 
sense.  But  as  r^ards  the  relative  claims  of  childless  rich 
daughters  and  poor  daughters  having  children,  the  law'  is 
not  equally  dear.  But  I  think  Tijnaneswara's  meaning  is, 
that  the  rich  daughters,  whether  they  have  children  or 
not,  should  all  be  excluded  by  the  indigent  daughters, 
whe^er  they  are  childless  or  have  children.  And  I  pre* 
Bume  that  t^e  childless  daughters  would  be  preferred  to 

■  HiUkahua,  Oh.  11,  Sw.  XI,  IS. 

■  DajftblMga,  Oh.  IT,  Sm.  II,  18,  SS,  2S ;  see  alao  fireeiuth  Gangoolj-  r. 
Burba  HonfToI*  Debw,  10  W.  R. ,  US. 

W  S 
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LscmfiK  IX  those  having  issue  only  when  the  competitois  are  not  poor, 
and  their  means  and  circumstances  are  equal  In  the  case  of 
daughters  who  are  poor  in  different  degrees,  no  hard  and 
fast  rule  can  be  laid  down ;  bat  a  Court  of  Justice  shonld 
look  to  the  circumstauceB  of  each  case,  and  order  dia- 
trihution  accordingly. 

In  the  case  of  Baku  Bai  v.  Manehha  Bai*  the  Bomba; 
High  Court  said, — "  Aa  amongst  dau^tero,  succession  to 
their  &thei^s  estate  must  be  regulated  by  their  comparative 
endowment  and  non-endowment ; "  and  they  remanded  the 
suit  to  the  Court  below  to  try  whether  the  pecuniary  circum- 
stances  of  the  two  daughters,  who  were  the  parties  to  the 
appeal,  were  so  far  different  as  to  give  one  of  them  a  prior 
right  of  inheritance  under  the  Hindu  law  as  compared  with 
the  other,  on  the  ground  that  she  was  an  unprovided 
(Twrdhcm)  daughter.  Though  this  was  a  case  of  suocession 
to  the  father's  estate,  yet  as  that  case  is  governed  by  the 
same  text  of  Qautama*  the  rule  laid  down  by  the  Bombay 
High  Court  in  their  remand  order  would  equally  hold  good 
in  the  case  of  succession  to  atridhan. 

I  may  add  that,  according  to  Apararka  and  the  author  of 
the  ^Ipatani,  cited  in  the  Viramitrodaya,*  the  word  'unpro- 
vided' in  Qantama's  text  means  also 'unlucky'  or  'widowed' 

The  High  Court  of  Bengal,  in  the  case  ofBvnode  Koomaree 
Debee  v.  Purdkan  Oopcd  Sahee*  observed :  "  By  the  law  of 
Benares  preference  is  given  to  the  maiden  daughter ;  Rul- 
ing her,  the  succession  devolves  on  the  married  daughters 
who  are  indigent,  to  the  exclusion  of  wealthy  daoghtera, 
who  succeed  in  default  of  indigent  daughters.  But  no 
preference  is  given  to  a  daughter  who  has  or  is  likely  to 

*  2  Bom.,  6. 

'  Sm  2  W.  Aud  B.,  S3. 
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have  male  lasae  over  a  daughter  who  ia  barren  or  a  childless  LEcrtrRc  IZ. 
widow," 

We  might  go  further  and  say,  that  barren  and  childless 
widowed  daughters  are  actually  preferred  to  those  who  have 
or  are  likely  to  have  issue,  when  the  means  and  circum- 
stances of  the  competitors  are  equaL  This  preference  of  the 
childless  daughter  over  one  having  issue,  and  the  preferenceof 
daughters  in  general  over  sons  in  the  line  of  succession,  would 
show  that  the  law  of  succession  to  strifWvn,  according  to  the 
Benares  school  at  least,  is  based,  not  upon  the  doctrine  of 
^iritual  benefit,  but  upon  the  equitable  principle  of  giving 
to  the  female  children  (and  in  the  first  instance  to  such  of 
them  as  are  moet  in  need)  an  exclusive  right  to  their  mother's 
estate,  as  a  compensation  for  their  being  excluded  by  the 
male  children  &om  inheriting  their  father's  estate.  Even  in 
the  Bengal  school,  where  the  doctrine  of  spiritual  benefit  is 
carried  to  its  utmost  extent,  Jagannatha  in  one  place 
observes,'  that "  the  advantages  afforded  are  not  principally 
considered  ia  treating  of  separate  property  held  by  women." 

The  considerations  just  adverted  to  have  some  bearing  CDcbtstit^  no 
upon  the  question,  whether  nnchastity  bars  a  woman's  right  ^inberiUng 
to  inherit  atridhan.  That  question  was  raised  before  the  Al- 
lahabad High  Court  in  the  case  of  Musa/mmat  Qcmga  Jati  v. 
Qha»Ua'  and  it  was  held  that  unchafitity  will  not  disqualify 
a  woman  from  inheriting  the  etridho/n,  of  her  female  relati(ms. 
In  that  case,  Oldfield,  J.,  observed :  *  "it  was  ai^ed  before 
us  that  the  right  of  succesaion  to  atridhan,  equally  with  the 
succession  to  other  property,  is  inseparable  from  the  capaci- 
ty to  confer  benefits  on  the  ancestors,  and  that  this  capacity  is 

*  Colebrooke'a  Dig^at,  Bk.  T,  498,  oomment«r;f. 
■  1.  L.  B.,  I  Ail.,  a.  •  Ibid,  19,  GO. 
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Lhtitbb  IX.  lost  by  reason  of  unchastity.  It  may  be  that  the  right  of  bdc- 
cesdoQ  to  stridkcm  is  intimately  connected  with  such  ft 
principle  by  tlie  law  ciurent  in  Bengal,  as  would  appear 
from  the  Dayabhaga,  Dayabrama  Sangraha,  Vyavastha 
Darpana ;  but  it  is  also  certun  that,  even  by  that  law,  the 
right  of  succession  to  this  kind  of  property  does  not  rest 
exclusively  on  such  a  principle.  This  appears  from  the  per- 
mitted succession  of  barren  and  widowed  daughters,  not- 
withstanding they  confer  no  direct  benefits  through  tiss 
medium  of  sons ;  and  the  note  to  ccccxcviii,  Colelurooke'K 
Digest,  vol  2,  page  612,  gives  the  general  opinion  that  ihe 
advantages  afforded  are  not  principally  considered  in  treat- 
ing of  separate  property  held  by  women.  Under  the  law  of 
the  Mitakshara  this  is  still  more  the  case,  and  throughout 
that  work,  and  the  commentatois,  no  allusion  is  made  to  the 
principle  of  succession  to  atridhan  resting  on  a  caipmaij 
to  benefit  the  ancestors  by  offering  funeral  oblations.  In 
Macnaghten's  Hindu  Law  it  is  stated — '  this  description  ot 
property  is  not  governed  by  the  ordinary  rules  of  inheritance: 
it  is  peculiar  and  distinct,  and  the  succession  to  it  varies 
according  to  circumstances.'  In  fact  a  wonum  succeeds  to 
stridhan  rather  by  reason  <^  consfuiguinity,  and  in  order 
to  afford  her  some  provision.  This  is  shown  to  be  so  frtim 
the  fact  that  those  persons  who  are  worst  provided  for,  at 
least  capable  of  providing  for  themselves,  are  the  first  in  the 
order  of  heirs.  The  ai^ument  must  therefore,  I  think,  be 
dismissed,  which  rests  the  exclusion  from  inheritance  on  the 
incapacity  to  confer  benefits  on  the  deceased.  Nor  does  the 
fact  that  the  unchaste  widow  is  excluded  from  inheriting 
her  husband's  separate  estate  afford  any  argument  in  the 
case  before  us,  as  the  widow's  excluuon  rests  on  express 
texts  and  with  reference  to  grounds  inapplicable  to  Uie  case 
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of  a   woman's  successioD  to  the  atridhan  of  her  female  Lbotdxb  IX. 
reUtions ;  and  the  same  may  be  said  of  the  mie  which  im> 
poses  chastity  as  a  condition  on  the  claim  of  dependent 
female  members  of  a  family  to  be  supported  from  the  estate 
in  the  hands  of  the  male  members." 

Touching  the  ai^ument  based  upon  the  text  of  Norada 
(Ifitakshara,  Ch.  II,  Sec.  X,  3)  that  a  person  addicted  to  vice 
does  not  inherit,  Turner,  Offg.  C.  J.,  said  :'  "  No  doubt  this 
rule  is  cited  and  treated  as  well  established  by  the  author 
of  the  Mitakshara,  but  for  many  years  it  has  not  been 
eafoTced  In  our  Courts."  ' 

Though  unchaatity  is  no  bar  to  a  woman's  right  to  in-  inMnitj-  and 
herit  stridhan,  the  question  may  arise  how  £u-  insanity,  aieiciuiion 
blindness,  and  the  other  grounds  of  excltiaion  &om  inherit-  anca  bow  tu 
ance  would  hold  good  in  the  case  of  succession  to  stridfian.  aucceuiou  to 
After  citing  the  following  text  of  Yajoavalkya,* — "  An  im- 
potent   pierstm,  an  outcast  and    his  issue,    one  lame,  a 
madman,  an  idiot,  a  blind  man,  and  a  person  afflicted  with 
an  incurable  disease,  as  well  aa  others  (similarly  disqualified) 
most  be  maintained ;  excluding  them,  however,  from  partici- 
pation ;" — and  a  text  of  Mann,* — "  Impotoit  persons  and 
outcasts  are  excluded  from  a  share  of  the  heritage ;  and  so 
are  persons  bom  blind  and  deaf,  aa  well  as  madmen,  idiots, 
the  dumb,  and  t^ose  who  have  lost  a  sense  (or  a  limb) ;" — 
Vijnaneawara  adds  the  following  among  other  comments : 
"The  masculine  gender  is  not  here  used  restrictively  in 
speaking  of  an  outcast  and  the  rest.    It  must  be  therefore 
nndetstood  that  the  wife,  the  daughter,  the  mother  or  any 
other  female  being  disqualified  for  any  of  the  defects  whitdi 
have  been  specified,  is  likewise  excluded  from  participation."* 
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Lecture  IX.  From  tlus  it  is  clear  that,  according  to  Vijnaneen^n^ 
the  grounds  of  disqualification  apecified  above  bar  the  ri^t 
of  a  female  heir  just  as  much  as  that  of  a  male.  The 
question  whether  ^e  disabilities  which  exclude  male 
heirs  would  affect  the  heritable  rights  of  females,  was  raised 
before  the  High  Court  of  Bombay  in  a  caee*  in  which 
dumbness  was  the  disqualification  allied ;  and  upon  the 
authority  of  the  above  passage  of  the  Mitakshara,  the 
Court  felt  bound  to  answer  it  in  the  affirmative.  But 
the  point  remains  to  be  settled  whether  the  above  role 
of  exclusion  is  applicable  M  the  case  of  succession  to  stri- 
dka/rt.  Th6  passage  of  the  Mitakshara  quoted  above  has 
immediate  reference  only  to  the  case  of  succession  to  the  prop- 
erty of  a  male  ;  and  it  may  be  said  that,  as  exclusion  on 
some  of  the  grounds  therein  referred  to,  such  as  blindness 
and  lameness,  is  obviously  a  hardship,  the  rule  hud  down 
in  the  above  passage  ought  not  to  be  extended  to  the  ease 
of  succession  to  etridha/n,  in  the  absence  of  any  express 
provision  showing  Uut  it  is  applicable  to  such  a  case.  Bnt 
on  the  other  hand,  it  should  he  borne  in  mind  that  the  rule 
of  exduaion  from  inheritance  as  laid  down  by  the  sages  and 
explained  by  commentators,  is  quite  general  in  its  terms,  and 
that  the  hardship  attending  its  operation  is  not  aJtogetlier 
unmitigated.  On  thb  point  Sir  T.  Strange  has  well  observ- 
ed,*— "  At  first  sight,  it  appears  harsh  to  divest  of  their 
heritable  rights,  not  only  idiots  and  madmen,  but  the  deaf, 
the  dumb,  and  the  Uiud,  the  lame  and  the  impotent ;  and 
certainly,  disqualification,  in  this  respect,  is  extended,  l^ 
the  law  in  question,  beyond  what  takes  place  in  our  own, 
or  otiier  codes ;  but  when  it  is  considered,  how  unfitted 

*  TalUbhttun  BhiTanui>7«a  o.  Bal  Huiguiga,  i  Bom-,  A.  C,  J.,  IW. 
■  1  StxMge,  162. 
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these  in  general  are  for  the  ordinary  intercourse  of  the  Leoture  IX. 
-world,  and  that  tiiey  are,  by  the  same  law,  anxiously  se- 
cured in  a  nujntenance  for  life,  chargeable  upon  those  who 
replace  them  as  heirs,  the  severify  of  the  enactment  is  not 
only  in  some  degree  abated,  but  It  even  admits  of  com- 
paxison  with  our  own  institutions." 

Where  several  daughters  jointly  inherit  their  mother's  Succession 
gtridkan,  it  has  been  held  by  the  High  Court  of  Madras  R&ip  among 
that,  upon  the  death  of  any  one  of  them,  her  share  would    "'^     "' 
pass  to  the  surviving  co-heirs.*    Though  this  rule  may  be 
in  accordance  with  the  law  of  tiie  Dravida  school,  ita  cor- 
rectness under  the  Mitakshara  l&w  is  open  to   question. 
Succession  by  survivorship  is  recognized  by  Yijnaneswara 
only  in  the  case  of  joint  male  coparceners.    Moreover,  the 
property  which  a  daughter  inherits  from  her  mother  be- 
comes her  stridhan  according  to  the  Mitakshara,  as  you 
have  seen  in  a  former  lecture.     It  is  therefore  difficult  to 
see  how,  in  the  absence  of  any  express  provision  to  the 
contrary,  such  inherited  property  of  the  daughter  can  pass  on 
her  death  to  any  person  other  than  the  heir  to  her  atridhcm. 

On  failure  of  daughters,    the    succession  Evolves  on  Danglitet'i 
daughter's  daughters.'  d^nghtw.. 

This  preference  of  the  female  issue  of  daughters  over 
their  male  issue  is  probably  based  upon  the  same  equitable 
conmderationa  as  those  upon  which  the  daughters  of  the 
deceased  are  preferred  to  her  sons.  Mann  recognizes  the 
claims  of  daughter's  daughters  when  he  says,' — "  Even  to 
the  daughters  of  those  daughters  something  should  be  ^ven 
as  may  be  fit  from  the  assets  of  their  maternal  grandmother 
on  the  score  of  natural  affection."   The  state  of  sociefy  which 

■  SengamUathsmiDBl  n.  TtU^rnda  Uudali,  3  Hkd.,  317. 

■  HiUbdutn,  CIi.  II,  Seo.  XI,  IG.  ■  IX,  193. 
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Lzervu  IX.  could  tolerate  the  aticceaaion  of  daughter's  daughters  must 
have  heen  considerably  in  advance  of  that  primitive  state  in 
which  females  had  been  declared  altogether  incompetent  to 
inherit.  But  the  succession  of  the  daughter's  daughter, 
it  must  be  owned,  has  been  deduced  by  Vijnaueawara  frtHU 
a  forced  construction  of  the  text  on  which  it  is  meant  to 
be  based.    That  text  runs  thus : — 

"  The  property  of  a  childless  woman  married  in  one  of  the 
four  forms  of  marriage  denominated  the  BmAnui,  &c  be- 
longs to  her  husband ;  if  she  have  issue,  it  goes  to  danghterB ; 
and  in  the  other  forms  of  morrii^e,  it  goes  to  her  fother.™ 

"  In  this  place,  by  the  term  '  danghtera,'  "  says  Vijnanee- 
wara,'  "grand-daughters  are  signified;  for  the  immediate 
female  descendants  are  expressly  mentioned  in  a  preceding 
passage, — '  the  daughteis  share  the  residue  of  their  mother's 
property,  after  payment  of  her  debts.'  "*  As  it  is  not  for 
us  to  go  behind  an  authoritative  commentary  like  the 
Mitokshara,  I  need  not  pause  to  consider  the  correctneaa 
of  Vijnoneswara's  interpretation ;  hut  I  shall  only  add  ttiat 
his  rule  has  not  been  accepted  by  the  Bengal  lawyera, 
according  to  whom  the  daughter's  daughter  has  no  ^aee 
in  the  order  of  succesutm. 

If  there  be  several  grand-daughters,  children  of  different 
mothers,  they  take  per  atirpea  through  their  mothers,  and 
not  per  ca^a.*  This  rule  is  deduced  by  Vijnaneswan 
from  the  text  of  Gautama,' — "  or  the  partition  may  be  ac- 
cording to  tiie  mothers." 

If  there  be  daughters  as  well  as  daughter's  .danghtera, 
these  latter,  according  to  Mann,"  are  entitled  to  Bomething 

*  T^nanlkjk,  U,  ]».  ■  HiUkriuu*,  CL  n,  B«o.  XI,  11. 

>  TaJUTalkfft,  tl,  117.  '  HitaUum,  Ch.  U,  See.  XI,  16. 

IXVra,  14.  '  IX,  IBS. 
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out  of  affectioa ;  btit  this  rule  seems  to  be  &  mere  moral  Lkctdri  IX. 
injunctioo. 

In  de&nlt  of  daughter's  daughters,  daughter's  sons  sue-  Daughtei'i 
ceed. 

Yajnavalkja.'8  text  containing  no  provision  regarding  the 
rights  of  daughter's  sons,  Vijjnaiies'wara  deduces  the  above 
rule  &om  the  following  text  of  Narada : — "  Let  daughters 
divide  their  mother's  wealth,  or  on  failure  of  daughters, 
their  male  issue.'" 

There  is  no  express  provision  ia  the  Mltakshara  as  to 
whether  the  daughters'  sons  take  their  grandmother's 
struj^n  per  g^/rpea  or  per  capita.  But  as  the  above 
text  of  Qautama  is  quite  general  in  its  terms,  and  is  in  &ct 
cited  in  the  Smriti  Chandrika'  as  authority  for  the  propoai- 
tion  that  daughters'  som  take  as  daughters'  d&ughters, 
the  correct  rule  seems  to  be  that  ihej  take  per  itirpet. 

The  question  may  arise,  whether  a  daughter's  adopted  son  DanKhter's 
can  Inherit  the  etridhan  of  his  matetiial  grandmother  by 
adoption ;  and  if  so,  what  would  be  the  extent  of  his  share 
when  there  are  also  legitimate  sons  of  dftUght«%  Some 
of  the  reasons  presentiy  to  be  noticed  as  supporting  the 
right  of  a  woman's  adopted  son  to  inherit  her  etridhan, 
are  no  doubt  applicable  to  the  present  case,  and  may  be 
urged  in  favour  of  the  daughter's  adopted  son.  But  consider- 
ing that  the  law  of  succession  to  stridJian  is  based  mainly 
upon  grounds  of  natural  love  and  aiSection,  and  upon 
a  principle  of  equitable  distribution,  and  considering 
that  the  daughter's  son  excludes  the  sop  of  the  deceased 
herself,  it  would,  I  think,  be  unreoBonahle  to  hold,  in 
the  absence  of  on^  express  authority  to  that  effect^  that 


*  Xm,  2  ;  HiUkRhua,  Cb.  U,  Sec  XI,  IS.        '  Gh.  IX,  Seo.  Ill,  2S. 
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Leqtitbb  DC,  an  adopted  sod  of  a  daughter  is  entitled  to  succeed  in  Uie 
same  way  as  her  legitimate  son.  But  I  muat  say  this 
with  some  diffidence,  aa  there  is  no  authority  one  way  or 
the  other  hearing  upon  the  point.  As  my  answer  to  the 
first  part  of  the  ahove  question  ia  in  the  negative,  it 
hecomes  unnecessary  to  consider  the  latter  part  of  it. 

SoDi.  On   failure  of  grandsons   by  daughters,   sons   take  the 

property,* 

This  rule  is  easily  deduced  from  the  text  of  Yajsavalkya* 
already  cited :  "  The  daughters  shore  the  residue  of  their 
mother's  property  after  payment  of  her  debts ;  and  the 
[male]  issue  succeed  in  their  default. "  But  it  is  not  equal- 
ly easy  to  reconcile  this  rule,  and  the  text  upon  which  it  ia 
based,  with  the  texts  of  other  sf^es  on  the  same  anlgect. 
And  hence,  the  question  as  to  the  relative  positions  of  the 
son  and  the  daughter  in  the  order  (^  succession  to  atridkan, 
has  been  one  on  which  not  only  do  the  difierent  adio*^ 
and  notably  those  of  Benares  and  Beng^,  differ  most  widely, 
but  the  two  leading  authorities  of  the  Benares  school  itself, 
I  mean  tilie  Mitakshara  and  the  Yiramitrodaya,  present  most 
marked  points  of  difference.  The  principal  text  upon  the 
interpretatioa  of  which  tiie  difference  between  the  Dayabhaga 
and  the  Mitakshara  on  Qie  present  subject  may  be  said  to 
be  baaed,  ia  the  following  text  of  Manu  :* — 

"  When  the  mother  is  dead,  let  all  the  uterine  brothers 
and  the  uterine  sisters  equally  divide  the  maternal  estate." 
A  literal  translation  of  the  text  without  any  tianspositton 


^  Ch.  II,  Soo.  II,  19.  •  n.  U7. 

*  IX,  192.    The  text  in  the  original  rniu  thiu  :— 

WWT^  inw'  M^  "fff^W^  q^iww:  I 
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of  words  would  stand  thus : — "  When  the  mother  is  dead,  Leotuu  is. 
let  all  the  uterine  brothers  equally  divide  the  maternal  estate, 
aod  so  let  the  uterine  sisters  da"  The  language  of  this  text 
is  no  doubt  ambiguoiis,  and  it  has  accordingly  been  ex- 
pired in  different  ways  by  different  commentators,  each 
supporting  his  view  by  reference  to  certun  grammatical 
rules  of  construction.  Vijnaneswata's  interpretation  of  the 
text,  which  ^reea  with  the  latter  rendering,  and  is  in 
accordance  with  his  doctrine  that  the  daughters  are  the  first 
to  inherit  their  mother's  stridhan,  is  here  subjoined  in  full 
in  his  own  words  :' — 

'"All  the  uterine  brothers  should  divide  the  maternal 
estate  equally ;  and  so  should  sisters  by  the  same  mother.' 
Such  is  the  conBtruction :  and  the  meaning  is,  '  not  that 
brothers  and  sisters  share  together,'  for  reciprocaldon  is 
not  .indicated,  since  the  abridged  form  of  the  conjunctive 
compound  has  not  been  employed:  but  the  conjunctive 
particle  (  cha)  is  here  very  properly  used  with  reference  to 
the  person  making  the  partition ;  as  in  Uie  example,  Deva- 
datta  practises  agricultuN,  and  so  does  Tajnadatta. 

" '  Equally '  is  specified  to  forUd  the  allotment  of  deduc- 
tions [to  the  ^destand  so  forth]." 

Jimutavahana,'  on  the  contrary,  adopts  the  former  ren- 
dering as  correct,  and  he  supports  his  view  by  citing  other 
texts  declaratory  of  the  joint  succession  of  sons  and 
daughters,  amongst  which  he  considers  the  following  text 
of  Devala'  to  be  conclusive  in  his  &vor ; —  "  A  woman's  pro- 
perty is  common  to  her  sons  and  unmarried  daughters, 


■  Hitekahftn,  Cli.  II,  Sec.  XI,  20,  21.  See  note  to  tbe  ume  b;  Colebrooke 
foT  WQ  explanation  of  ths  tales  of  grammar  referred  to  in  the  above 
pan^e. 

•  Da;abhaga,  Ch.  IV,  Sec.  II,  1-8.  •  Jbid,  Ch.  IT,  Sec.  II,  6. 
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UtrroBK  IX.  wlien  she  is  dead ;  but,  if  she  leave  do  iaenie,  her  hus- 
band shaU  take  it,  her'motber,  her  brother,  or  her  fitther." 
As  regards  the  law  of  the  Benarea  school  however,  it  is 
needless  to  consider  whether  Jimutavahana's  interpretation 
is  the  correct  one.  YijnaneBwara  ia  the  anthoritatiTe 
expounder  of  that  law ;  and  whether  his  doctxine  be  a 
correct  deduction  from  the  Riabi  texts  or  not,  it  must 
be  accepted  as  correct  hy  the  followers  of  that  schooL 

Adopud  •on.  Is  &  woman's  adopted  son  entitled  to  inherit  her  gtridhan  ; 
and  if  so,  can  he  take  the  estate  jointly  with  a  son  of  the 
body,  and  what  would  be  the  extent  of  his  share  in  that  case  ? 
There  ia  no  express  provision  in  the  Hindu  law,  as  fiir  as  I 
have  been  able  to  ascertain,  bearing  directly  on  these  ques- 
tions. On  the  one  hand  it  may  be  said  that  it  is  the  '  male 
issue '  {anwaya),  by  which  term  must  be  understood  male 
issue  of  the  body,  that  sacoeed  according  to  Yajnavalkja's 
text ;  that  though  the  adopted  son  is  declared  to  have  the 
same  rights  as  the  aon  of  the  body,  for  certain  purposes,*  yei, 
succession  to  the  ^optive  mother's  sfi-iflAan  is  nowhere 
^>ecified  aa  one  of  those  purposes ;  and  that,  as  a  rule,  ad<^ 
tion  is  more  an  act  of  the  husband  than  of  t^e  wife,  bo 
that  the  adopted  son  is  more  a  son  of  the  former  than  of  the 
latter.  But  on  the  other  hand  it  should  be  borne  in  mind 
that  the  Dattaka  Himansa,  the  highest  authority  in  the 
Benares  school  in  matters  of  adoption,  lays  down  the 
doctrine  that  by  the  husband's  "  mere  act  of  adoption,  the 
filiation  of  the  adopted,  as  son  of  the  wife,  is  compete 
in  th$  same  manner  as  her  property  in  any  other  thing 
accepted  by  the  husband  ;"*  so  that  an  adopted  son  is  in 
law  as  mnch  a  son  of  the  adopter's  wife  as  of  the  adop- 
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ter  himaelf.  Moreover  the  ancestors  of  the  adoptive  LBcrnsB  ix. 
mother  are  declared  by  the  same  aathority  to  be  the 
maternal  ancestorB  of  the  adopted  son.'  The  point  ia 
not  wholly  ontooched  by  direct  authority.  On  the  one 
hand,  there  is  a  case  decided  by  the  Bombay  Sadder  Court, 
in  vhich  a  son  adopted  by  a  widow  with  her  husband's 
permission  was  held  not  entitled  to  inherit  her  property.* 
But  on  the  other  hand  the  case  of  TesTiooiifree  Chatterjea  v. 
Dvnonath  Banerjee*  decided  by  the  Bengal  High  Court, 
distinctly  lays  down  the  opposite  rule.  In  that  case,  (hough 
the  reported  judgment  shows  a  slight  misapprehension  touch- 
ing the  competency  of  the  adopted  son  to  perform  the  adop- 
tive maternal  grandfather's  graddka,  the  point  under  consid- 
eration is  decided  in  favor  of  the  adopted  son  by  a  pro- 
cess of  reasoning  which,  as  iar  as  it  goes,  is  not  open  to  any 
objection.  The  Court  there  observed :  "  On  the  first  point 
we  think  there  is  no  doubt  that  an  adopted  son  has  all  the 
rights  wid  privileges  of  a  son  bom.  He  is  the  son  of  the 
father  and  of  the  mother,  and  succeeds  to  the  paternal  pro- 
perty,'and  also  to  the  gtridkan  of  his  adoptive  mother, 
in  the  absence  of  daughters,  aa  a  son  bom  would  da  In 
support  of  his  argument,  the  pleader  for  the  plaintiff  qaoted 
the  texts  noted  in  the  margin,*  showing  the  atatus  of  an 
adopted  son,  and  urged  that  he  had  in  all  respects  equal 

■  Dftttaka  Kimausa,  Sec  TI,  60 ;  B«e  also  Bham  Knu  e.  Qjt  Din, 
I.  t.  R.,  1  AIL,  256  ;  1  W.  ftud  B.,  207. 

*  2  Bom.  S.  A.  R.,  ITS,  cited  in  Norton's  Leading  Caaeaon  Hiodn  L«lw, 
Part  I,  p.  101.  See  alw  Sree  I4arftiii  Bai  p.  Bli;a  Jlia,  2  Bel.  Bep.,  31 
(new  ed.)  (Bengal).  This  last  case  waa,  however,  one  under  tlie  peculiar 
law  and  naajra  of  UitMla. 

»  S  W.  E.,  49. 

*  These  references  are :— Sntherland'a  Dattaka  Chandrika  Sjnopda, 
p.  219 ;  DayakiamB  Sangraha,  Sec  V  ;  Dajabhaga ;  Macnaghten'a  Hindu 
I«w,  ToL  1, 199,  40. 
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Lecturb  IX.  rights  with  the  aon  bom.  AgaJnat  this  argument  the 
learned  counsel  quoted  the  case  reported  at  page  128,  Select 
Reports,  Volume  III,  Gunga  Mya,  appellant,  in  whic^  it 
was  ruled  that  a  son  adopted  by  a  woman,  on  whom  her 
father's  estate  had  devolved,  would  not  be  entitled  to  such 
estate  on  his  adopting  mother's  death,  but  such  estate 
would  go  to  her  father's  heirs.  We  are  not  now  di£f>oeed 
to  differ  from  or  call  in  question  the  conecbaeBS  of  that 
opinion,  though  in  &ct  it  was  a  mere  obiter,  for  the  ques- 
tion of  the  atatua  of  an  adopted  son  was  not  then  before 
the  Court,  but  it  arose  &om  a  supposed  case  put  by  the 
aecoud  Judge.  We  think  it  inapplicable  to  tiie  present 
case.  The  question  put  to  the  pundit  related  to  property 
which  had  descended  to  a  woman  from  her  father,  not  as 
atridhan,  but  in  the  ordinary  course  of  inheritance ;  and 
it  may  be,  as  explained  to  us  by  Baboo  Kishen  Kishore, 
that  the  reason  why  the  adopted  son  is  excluded  from  the 
succession  in  such  cases,  ia,  that  he  is  adopted  into  hia 
adoptive  &ther's  family,  and  not  into  his  mother's  &mily, 
and  cannot  perform  the  ehrad  of  his  maternal  grandfather, 

though  he  ccm  perform  that  of  his  adoptive  mother 

"  It  has  also  been  asked  l^  the  learned  counsel  fw  Uie 
respondent,  whether  a  son,  adopted  by  one  wife,  would  be 
looked  upon  as  the  aon  of  a  co-wife  and  succeed  to  her 
property.  Though  this  question  does  not  arise,  we  may 
point  out  that  the  Hindu  law  of  inheritance  provides  even 
for  this  case,  and  mentions  the  son  of  a  contemporaiy  wife 
among  the  heiis  of  a  woman  entitled  to  succeed  to  her 
stridhm'' 

If  a  Intimate  son  is  bom  subsequent  to  the  adoption  of 
a  son,  then,  following  the  rule  in  the  case  of  succession  to 
the  father's  estate,  it  may  be  said  that  they  would  both  be 
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entitled  to  their  mother's  stHdhan,  the  adopted  boh  Lbctubb  ix 
taking  a  third  ptu-t  of  the  share  of  a  son  of  the  body.' 
But  I  ought  to  tell  you  that  the  point  ia  not  touched  by 
any  authority  in  shape  of  text  or  of  precedent,  and  that 
there  are  also  arguments  against  the  recognition  of  the 
adopted  son's  right  in  such  cases. 

The  mle  about  shares  is  based  upon  a  text  of  Yasistha,' 
which  declares,  "Wben  a  son  has  been  adopted,  if  a  legiti- 
mate son  be  afterwards  bom,  the  given  son  shares  a 
fourth  part." 

The  meaning  of  this  text  is  by  no  means  clear,  and  it  is 
not  therefore  easy  to  say  what  would  be  the  correct  rule 
deducible  from  it.  The  text  may  have  any  one  of  four 
different  meanings : — 

I. — It  may  mean  that  the  adopted  son  is  to  take  an 
absolute  fourth  port  of  the  estate.  This  would,  however, 
be  obvioosly  unjust,  as  the  le^timate  sons,  if  numerous, 
would  in  that  case  each  receive  a  share  less  than  tiiat  of 
the  adopted  son.  This  meaning  has  not  accordingly  been 
accepted  by  any  authority. 

II. — It  may  mean  that  the  adopted  son  should  take  a 
fourth  part  of  what  he  would  have  taken  had  he  been  a 
legitimate  son.  Thus,  supposing  there  to  be  only  one 
legitimate  son,  the  adopted  son  woi4d  take  one-fourth  of 
one-balf,  or  an  eighth.  This  construction  would  reduce  the 
share  of  the  adopted  son  very  much.  But  this  is  supposed 
to  be  the  meaning  of  the  text  according  t6  Nanda  Pandit.* 

>  UiUluhan,  Ch.  I.  Seo.  XI,  2i  ;  Datt«k»HimanM,  V,  10,  X,  1  ;  Bnthsi- 
Und's  Note  XXII ;  see  also  AyTani  Happanur  n.  NUadrntohi  Ammal, 
1  Had.,  IE ;  I  IF.  and  B.,  13  ;  Uacnaghten'B  Prlnolplea  of  Hindu  Iiaw,  TO. 

•  XV,  8. 

■  See  Dftttoka  Himansa.  Beo.  V,  40  ;  Sotherlaod's  Note  XXII ;  and 
alao  Cuumgtm  Raghnbauiuid  Das  e.  Sadhuohtim  Dar  (3  0.  L.  R., 
fi40),  tn  which  a  limilar  Interpretation  imnu  to  have  been  adopted. 
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LxcTUKB  IX.  III. — It  may  mean  that  the  share  of  the  adopted  bob 
is  to  be  one-fourth  of  that  of  a  legitimate  son.  Thus, 
eupposiDg  there  to  be  an  adopted  sou  and  only  one  legiti- 
mate son,  their  shares  would  be  one-fifth  and  four-filUu 
respectively.  TIub  meaning  haa  been  adopted  in  Madras 
and  Bombay.* 

lY. — Or  it  may  mean  that  the  share  of  the  adopted  scm 
should  be  one-third  of  that  of  a  Intimate  son.  According 
to  this  meaning,  when  there  is  only  one  legitimate  son,  the 
adopted  son  would  reaUy  take  one-fourth  of  the  estata 
as  provided  by  the  text,  and  the  legitimate  son,  the  remain- 
ing three-fourths ;  and  this  probably  is  the  case  contemplated 
by  the  text.  This  interpretation  is  the  one  that  has  been 
adopted  by  Macnaghten*  as  the  correct  inteipretation  of 
the  text  according  to  the  Benares  school 

A  further  question  remains  to  be  considei-ed.  An 
adopted  son  may  become  affiliated  to  a  woman  either  by 
being  taken  in  adoption  by  her  husband  in  aBsociatiou  with 
her ;  or  by  being  taken  by  the  husband  alone,  the  child 
nevertheless  becoming  a  child  of  the  wife-  according  to  the 
reason  stated  in  the  Dattaka  Mimansa  in  the  passage* 
quoted  above ;  or  by  being  taken  by  the  husband  in  aesod- 
ation  with  another  wife,  the  child  still  becoming  affiliated 
to  the  unassoaated  wife  by  the  text  of  Manu,* — "  If  anuing 
several  wives  of  the  same  husband  one  bring  forth  a  male 
child,  Maou  has  declared  them  all  by  means  of  that  son  to 
be  mothers  of  male  issue,"  In  the  first  two  cases,  Oxt 
adopted  son  would  of  course  be  regarded  as  a  sod  of  the 

*  See  Attkvii  Mnppuwi  c.  NilAdatolil  Amnukl,  I  Had.,  IS  ;  1  W. 
and  B.,  13. 

■  HBonaght«a'i  Priaoiples  of  Hindu  Law,  p.  70. 
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■woman.     But  in  the  last  case  the  question  arises  whether  LBCTfBB  is. 
the  adopted  son  is  to  be  regarded  as  a  son   of   the  womsai 
herself,  or  merely  ae  the  son  of  a  co-wife. 

The  observations  of  the  High  Conrt  in  their  judgment 
in  the  case  of  Tixncovme  ChatUrjee  v.  Dintmath  Banerjee,^ 
which  I  haye  quoted  above,  would  go  to  show  that  a  son 
adopted  by  the  husband  of  a  woman  in  association  with 
another  wife,  should  be  regarded  not  as  her  son,  but 
only  as  the  son  of  a  rival  wife,  for  purposes  of  succession 
to  stridkan. 

Suppose  that  a  woman  adopts  a  son  in  conjunction  with 
her  husband,  becomes  a  widow,  remarries,  and  then  dies ; 
will  the  adopted  son  be  still  entitled  to  inherit  her  Btridhan  ? 
The  point  is  not  provided  for  in  the  Widow  Marriage  Act, 
and  the  Hindu  law  does  not,  I  think,  contemplate  such  a 
case  at  ail.  Of  course  there  would  be  no  difficulty  if  the 
son  were  a  ligitimate  son  of  the  woman  by  her  former 
husband.  But  seeing  that  the  husbuid's  adopted  son 
becomes  a  son  of  the  wife  merely  by  reason  of  her  relation 
to  the  husband,  and  seeing  that  such  relation  is  whoOy 
Revered  hy  the  widow's  remarriage,  it  is  not  easy  to  see 
how  an  adopted  son  of  her  fonner  husband  can  still  have 
the  right  to  inherit  her  atridhaii.  But  perhaps  it  would 
'  not  be  safe  to  hazard  any  opinion  upon  such  a  point. 

From  the  use  of  the  word '  uterine'  in  the  text  of  Manu  (IX, 
192)  quoted  above,  it  follows  that  children  of  rival  wives  are 
excluded  fifom  puiidpatim  in  their  step-mother's  eti-idkam,. 
To  this  rule  Yijnaneswara  notices  an  exception  (which  he 
deduces  from  another  text  of  Manu),'  namely,  that  the 
daughter  of  a  rival  wife  of  a  superior  class  is  entitled  to 


'  IX,  198. 

t2 
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LKcrcM  EX.  take  the  property  of  a  childless  woman.^  But  as  marriage 
in  a  different  caste  or  class  is  prohibited  in  the  present  age, 
this  exception  must  be  taken  to  have  become  obsolete  nov. 

G»nduns.  Jn  default  of  sons,  grandsons  inherit  their  paternal  grand- 

mother's strddhan.  This  rule  is  based  by  Vijnaneswara 
upon  the  following  process  of  reasoning  : — "  On  failure  of 
jsons,"  says  he,* "  grandsons  inherit  their  patemiJ  grand- 
mother's wealth.  For  Gautama*  says, — '  They  who  share 
tiie  inheritance  must  pay  the  debts : '  and  the  gnmdsonB  are 
bound  to  discharge  the  debts  of  their  paternal  grand- 
mother, for  the  text  expresses,  'Debts  must  be  paid  by 
sons  and  son's  sons.'  * 

Grandsons  by  different  sons  inherit  per  stirpes  and  not 
per  capita.  There  is  no  express  provision  in  the  Hitak- 
shara  on  this  point,  but  the  Smriti  Chandrika'  lays  down 
the  rule  just  stated. 

Touching  the  question,  whether  a  son's  adopted  son  Is  en- 
titled to  inherit  his  adoptive  paternal  grandmother's  atri- 
dhan,  and  if  so,  what  is  the  extent  of  his  share  when  there 
are  grandsons  by  birth  as  well,  there  is  no  provision  to  be 
found  in  the  Mitakshara.  But  considering  that  the  adopted 
son  is  regarded  aa  having  all  the  rights  of  a  son  bom  as  re- 
gards succession  in  the  adopter's  family,*  there  seems  to 
be  no  reason  why  he  ^ould  not  succeed  to  the  atridJum  of 
his  paternal  grandmother  by  adoption.  The  extent  of  his 
share  in  this  case  will,  by  analogy,  be  the  same  as  that  in  the 
case  of  his  succeeding  to  his  paternal  grand&ther's  estate. 
Now,  with  reference  to  this  last  mentioned  case,  there  is 
a  passage  in  the  Dattaka  Chandrika  (perhaps  inadvertently 


'  Hib^riMn,  Ch.  n,  See.  £1,  32,  23.  ■  Hid,  24. 

•  XII,  32.  •  TajiwTolkjR,  II,  60.        *  Cb.  IX,  See.  in,  SS. 

•  SutherUuid'sSjnopeis,  Head  Fourth;  Mit*k*liu»,G|i.I,Bec.XI,3D,SI. 
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omitted  in  Sutherland's  translation)  which  runs  tfaos:' — Laanmi  IZ. 
"  And  in  the  event  of  the  existence  of  another  son  of  the 
proprietor,  Uie  grandson  hy  adoption,  whose  &ther  is  dead, 
is  entitled  to  the  share  proper  for  a  dattaka."  That  is,  if 
the  proprietor  has  a  son,  and  an  adopted  aon  of  a  deceased 
son,  the  latter  would  not  take  his  adoptive  &ther'B  share, 
but  would  get  only  the  share  which  his  adoptive  father 
would  have  taken  had  he  been  an  adopted  son  of  the 
proprietor.  This  rule,  though  laid  down  in  a  treatise  which 
iB  chiefly  followed  in  Bengal,  has  been  applied  to  cases 
governed  by  the  Mitakshara  law.* 
If  a  woman  die  "without  issue,"  that  is  (ea  explained Oi^eroiiuo- 

ceuion  to  tb» 

by   VijnaneBwara),    leaving   no   daughter,  nor  daughter's  «ri(ttai»  of  a 

daughter,  nor  daughter's  son,  nor  son,  nor  son'a  son,  her  wiihont  iwu*. 

kinsmen,  namely  her  husband  and  the  rest,  take  her  prop- 

erty.    This  rule  is  deduced  from  the  text  of  Tajnavalkya,* — 

"  Her  kinsmen  take  it  (her  property)  if  she  die  without 

issue." 

At  this  point,  that  is  on  failure  of  heirs  down  to  a 
woman's  son's  son,  the  order  of  succession  ceases  to  be  uni- 
form, tmd  be^ns  to  vary  with  the  form  of  her  marriage ; 
there  being  one  order  of  succession  to  her  atridkan  if  her 
marriage  took  place  in  one  of  the  four  superior  forms,  name- 
ly, the  BraJiTiMtthe  Daiva,  tiie  Areha,  and  tie  Prajapatya  ; 
and  a  different  order,  if  her  marriage  took  place  in  one  of 
the  inferior  or  remaining  four  forms.  In  Uie  former  case^ 
the  heirs  are  the  husband  and  his  kinsmen ;  and  in  the  latter. 


'  Sea  Bhfttat  Gbaudm  Sironuuii's  edition,  p.  30.  The  puuge  ought  to 
h&ve  oooorrsd  in  SntheTluid'i  tmulatioii,  Seo.  T,  31.  See>l«>  VrtiTiwths 
Dupana,  p.  974,  note. 

'  See  Cannngoe  Raghabuntod  D(u  v  Sadhaotmni  Du,  3  C.  L.  S.,  631. 

■  Milaksbarai,  Cb.  II,  Sec  XI.  9.  •  U,  144. 
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Lectobz  IX.  they  are  the  parents  sod  their  kinHoen.  This  role  is  based 
upon  the  following  text  of  TajnsvaUtya:' — 

"  The  property  of  a  childless  woman,  married  in  one  of  the 
four  forma  denominated  Brakma,  &c.,  goes  to  her  husband ; 
but  if  she  leave  progeny,  it  will  go  to  her  (daughter's) 
daughters :  Eind  in  other  forms  of  marriage  (as  the  Atura, 
&C.,)  it  goes  to  her  father  (and  mother  on  failure  of  her  own 
issue)." 

To  this  text,  Vijnaneswara  adds  the  following  com- 
mentary:'— 

"  Of  a  woman  dying  without  issue,  as  before  stated,  and 
who  had  become  a  wife  by  wiy  of  the  four  modes  of  mar- 
riage denominated  Brahma,  Daiva,  Araha,  and  Prajapaiya, 
the  property,  as  before  described,  belongs  in  the  first 
place  to  her  husband.  On  failure  of  him,  it  goes  to  his 
nearest  aa-piiidaa.  But,  in  the  other  forms  of  nuuriage 
called  Aawra,  Qa,nd3ifvrha,  Bakdhaea,  and  Paisaeha,  the 
property  of  a  childless  woman  goes  to  her  parents,  tJiat  ia, 
to  her  father  and  mother.  The  succession  devolves  first 
(and  the  reason  has  been  before  explained)  on  the  mother, 
who  is  virtually  exhibited  (first)  in  the  eUiptical  phrase 
pUrigami,  implying  'goes  (gatAJiati)  to  both  parents 
(pUaronb),  that  is,  to  the  mother  and  to  the  father.'  On 
fiulure  of  them,  tbeir  next  of  kin  take  the  succesuon." 

Neither  the  text  nor  the  commentary  gives  the  order  of 
succession  in  detail. 

In  the  one  doss  d  cases  (nunely,  those  in  which  the 
marrif^  was  in  one  of  the  approved  forms)  the  husband 
is  the  first  heir,  and  on  failure  of  him,  his  nearest  aapvnda^i 
come  next ;  and  in  the  other  class  of  cases,  the  mother 

■  U,  U5.  '  MiUkaliUK,  Ch.  II.  Seo.  XI.  It. 
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comes  tirst,  then  the  father,    and  tiien  their  next  of  kin.  LsctcrkIX. 
But  who  are  successively  the  next  of  kin  in  either  case,  or, 
in  o^er  words,  what  is  the  order  of  nearness  among  kin- 
dred, the  author  of  the  Mitakshara  does  not  at  all  explain- 

One  thing,  faoweTer,  seems  clear,  namely,  that  the  word 
aapiitda  in  the  forgoing  passage  is  used  in  the  sense  assigned 
to  it  in  the  Acharadhyaya  of  the  Mitakshara.'  It  means  a 
mgotra  aapvnda  or  any  ancestor  within  the  seventh  degree  as 
well  as  any  male  descendant  within  the  seventh  degree  of  any 
such  ancestor ;  and  also  a  bkinnagotra  aapinda  or  bandku. 

First  take  the  case  in  which  the  proprietress  was  married  whsn  ths  wa- 
in one  of  the  first  four  forms.  The  heirs  are  the  husband  ried  in  one  of 
and  his  sapvndae  in  order  of  proximity.  forma— iha 

In  the  absence  of  any  provision  in  the  Mitakshara  for  upindu— Th« 
determining  this  order  of  proximity  among  the  husband's  ther  inherit. 
sapindas,  we  turn  to  the  Yiramitrodaya,  a  work  of  hi^ 
authority  in  the  Benares  school  But  that  work  does  not 
help  \ia  much.  The  order  of  succession  a^  given  there  is 
different  from  that  in  the  Mitakshara,  as  far  as  there  are 
express  provisions  in  both  ;  and  where  the  express  enumer- 
ation of  heirs  in  the  latter  treatise  stops,  the  Yiramitrodaya 
does  not  cany  it  much  further.  Nor  does  it  simply  follow  out 
Vijnaneswara's  general  rule  by  specifying  the  order  of  prox- 
imity among  the  husband's  aapiiidas,  but  it  gives  the  order 
in  a  different  way  upon  the  authority  of  a  text  of  Brihaapati 
not  referred  to  in  the  Mitakshara.    That  text  runs  thus : — 

"The  mother's  sister,  the  maternal  uncle's  wife,  the 
paternal  uncle's  wife,  the  finther's  sister,  the  mother-in-law, 
and  the  wife  of  an  elder  brother,  are  pronounced  to  be 
similar  to  mothers.    If  they  leave  no  legitimate  ofispring 
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Lbctuu  IX.  of  the  body,  no  stepson,  nor  a  daughter's  son,  nor  their  son, 
then  the  sister's  son  and  the  rest  shall  take  their  property." ' 

You  will  observe  that  the  order  of  succession  here  indi- 
cated differs  from  that  according  to  Vijnanes-wara,  in  omit- 
ting to  aasign  any  pla«e  to  the  husband  or  the  parente,  and 
in  giving  promiscuously  the  sapindas  of  t^e  husband  and 
those  of  the  parents,  without  noticing  the  distinction  in  the 
devolution  of  property  depending  upon  the  form  of  marnage 
of  the  proprietress. 

After  citing  the  above  test  of  Brihaspati,  and  enumerat- 
ing the  heirs  down  to  the  son  and  son's  son,  Mitramisn 
observes : '  "  On  failure  of  these  (the  inheritance  devolves) 
on  the  stepson,  his  sons  and  grandsons,  because,  under  sndi 
circumstances,  these  offer  the  funeral  oblations,  and  pay  the 
debts,  and  because  it  has  been  ordained  in  this  manner  in 
the  above  text  of  Manu  (IX,  183). 

"  Then,  on  failure  of  these,  though  aapindae,  such  as  a 
iather-in-law,  may  be  living,  the  sister's  son  and  the  rest 
have  a  right  to  inherit,  according  to  the  scale  of  their  near- 
ness mentioned  in  the  text  of  Brihaspati,  the  proper^  of 
their  mother's  sister  and  the  rest,  by  virtue  of  that  spatial 
text  (of  Brihaspati)  which  cannot  have  any  other  applica- 
tion." 

This  order  of  succession  is  no  doubt  in  accordance  wiUi 
the  text  of  Brihaspati.  And  there  is  this  additional  arga- 
ment  in  its  favor,  that  it  is  the  same  as  that  given  in  the 
Vyavahara  Mayukha  (Ch.  IV,  Sec.  X,  30)  and  the  Smriti 
Chandrika  (Ch.  IX,  Sec.  Ill,  36).  But  being  in  conflict  with 
that  indicated  by  Vijnaneswara,  it  cannot  be  accepted  as  law 
in  the  Benares  school,  which  recognizes  the  authority  of  the 

■  See  2  W.  Mid  B.,  9H.  ■  'hid.  100  ud  101. 
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Yiramitrodaya  only  when  it  ia  not  contradicted  by   the  Lbctctke  IX. 
superior  authority  of  the  Mitakahara. 

It  would  be  useless  to  refer  to  the  Bengal  authoiitiea 
for  elucidation  of  the  point.  It  is  true  that  they  cany  the 
eDumeratioD  of  heirs  much  further  than  the  Mitakshara. 
But  considering  that  the  founder  of  the  Bengal  school 
controverts  almost  every  doctrine  of  the  Mitakshara  on 
the  present  subject,'  he  would  not,  I  think,  be  a  safe  guide 
for  clearing  anything  that  is  obscure  in  that  work. 

According  to  Kamalakar,*  the  '  nearness '  of  sapiTidun 
in  the  above  rule  of  Vijnaneswara  is  to  be  determined  by 
the  rule  given  in  the  Mitakshara  for  the  devolution  of  the 
property  of  a  male  owner  dying  without  male  issue.  So  that 
the  heirs  of  a  woEoan  after  her  husband  would  be  her  hus- 
band's widow,  his  daughter,  his  daughter's  son,  that  is,  her 
rival  wife,  step-daughter,  step-daughter's  son ;  then  the 
husband's  mother,  next  his  father,  and  so  on.*  And  as  the 
son  and  the  grandson  of  the  husband,  that  is,  the  stepson 
and  the  step-grandson  of  the  woman,  are  undoubtedly  the 
nearest  sapindaa  of  the  husband,  these  two  ought,  consist- 
ently with  the  above  view,  to  come  next  after  the  hiishand, 
and  before  the  heirs  Just  named. 

"  This  opinion,"  observe  Messrs.  West  and  BUhler,*  "  seemn 
to  be  based  on  the  consideration  that,  as  the  sapivdae  inherit 
only  through  the  husband,  they  virtually  succeed  to  property 


•  See  D&;abhBga,  Ch.  IV,  Sece.  II  and  III. 

*  See  ViTtdattuidaTa,  ohaptar  on  tha  Distribution  of  Stridhan. 
Thia  is  what  Eamalakar  lajB  an  this  point  in  ona  place : — 

"  In  default  of  the  hniband,  the  daa^rhter,  (ons,  and  daoghtei'e  tona  of 
the  riTal  wife,  and  in  their  defanlt,  the  mother-in-law,  the  father-in- 
law,  the  hoBband'a  brother,  his  eoat,  and  other  next  of  kin  of  the  husband 
(snoceed)  aooording'  to  the  text, '  The  wife,  and  the  danghters  alao  las. ' 
This  \t  the  opinion  of  TijnaneawarK  and  Apararka." 

'  See  Mitakshara,  Oh.  II,  Saos.  I— VI.  M  W.  and  B..  213. 
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LBOTtriiB  IX.  coming  from  him,  ami  that  consequently  they  muHt  inherit 
in  the  order  pi-escrtbed  tor  the  succession  to  a  male's  estate. " 

"  Against  this, "  continue  the  same  leuned  authors,  "  it 
may  be  urged,  that  the  word  '  pratyaaanna,'  '  nearest/  if 
employed  in  regard  to  persons  generally,  has  the  sense  of 
'  nearest  by  relationship ;'  and  that  the  list  of  heirs  to  a  man 
without  male  deBcendants,  is  not  made  solely  with  regard 
to  nearness  by  relationship,  since,  for  instance,  it  places  the 
daughter's  sou  before  the  parents  and  the  brothen,  though 
he  is  further  removed  than  the  former,  and  not  nearer  re- 
lated than  the  latter. 

"  It  is,  therefore,  perhaps  more  advisable  to  take  the  word 
'  pratyaaanna '  in  its  first  sense,  and  to  assume  that  Tijnanes- 
wara  really  intends  '  nearness  by  relationship '  to  be  the 
principle  regulating  the  succession  of  najnndaa. 

"  If  this  interpretation  is  accepted,  the  heirs  of  childless 
widows  in  the  first  instance  would  be  those  kinsmen  related 
to  the  husband  in  the  first  degree,  i.  e.,  rival  wives  of  the 
deceased,  their  oftpring,  and  the  husband's  parents,  all 
inheriting  together ;  next,  the  kinsmen  related  to  the  hus- 
band in  the  second  degree,  an  the  husband's  brothers, 
deceased's  stepchildren's  children,  &c.,  and  so  on,  to  Uie 
sixtii  d^free  inclnsive." 

In  this  conflict  of  authority,  it  is  not  easy  to  say  which 
view  is  correct.  But  Kamalakara's  opinion  is  entitled  to  be 
followed  as  authority  in  the  Benares  school,'  when  it  is  not 
in  conflict  with  that  of  any  higher  authority ;  and  in  the 
present  instance,  the  rule  based  upon  his  opinion  has  the 
further  recommendation  of  being  simple,  as  it  makes  the 
order  of  succession  to  stridfutn  correspond,  aller  a  certain 
point,  to  that  applicable  to   a  man's  property.     It  may 

'  See  1  Horley.  Inttodnction,  ocxxi. 
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ftlso  be  ui^d  that  if  this  were  not  VyDaneswara's  meaning,  i.k(7turk  IX. 
and  if  he  faad  not  referred  to  this  known  order  of  snecea- 
aion  after  the  husband,  he  would  in  all  probability  have 
expressed  himself  more  explicitly. 

Accepting  then  Kamalakata's  interpretation  of  Vijnanes- 
wara's  role,  the  sucoee^ve  heirs  after  the  husband  would 
be,  the  stepson,  the  step-grandson,  the  rival  wife,  the  step* 
daughter,  her  son,  the  husband's  mother,  his  father,  his 
brother,  their  sons,  and  the  husband's  other  gotraja 
sapindoB  and  bandkua  in  Hie  order  in  which  they  inherit 
his  property.' 

Next  take  the  case  in  which  tlie  marriage  of  the  proprie-  When  ihe  «a> 
tress  took  place  according  to  one  of  the  four  disapproved  Ti«i  in  one  ot 
forms,  namely  the  Aawra,    Qandkturba,  Bakskaaa,  and  «i  (arms._Th« 
PamxtAa.    The  heirs  to  her  stridJuvn,  are  in  succession  her  father,  Vnd 
mother,  her  &ther,  and  their  nearest  kinsmen.  — iiicir  ordn 

of 
Following  the    above   mode    of   determining  nearness 

among  kinsmen,  the  successive  heirs  after  the  lather  would 

be,  the  brother,  his  son,  die  stepmother,  the  sister,  her  son, 

the  father's  mother,'  the  father's  father,  the  paternal  uncle, 

his  son,  and  the  father's  gotraja  aapvndas  and  haftdhus  in 

the  same  order  in  which  they  would  succeed  to  his  property. 

The  questions  relating  to  the  succession  of  the  sofnano- 
dakas,  or  distant  gotrajas,  will  be  considered  in  the  next 
lecture,  under  the  head  of  succession  according  to  the 
Maharashtra  school. 

The  above  order  of  succession  is  not  applicable  to  a  wo-  s 
man's  fee  or  gratuity,  {wiUkd),  that  is,  (as  defined  by  Vijnanes- 
wara,<)  the  wealth  '  for  Uie  receipt  of  which  the  woman  was 

■  See  Hit&kBhara,  Ch.  II,  Seoa.  V  and  VI ;  Omrit  Koomuee  Dabee  «. 
Lnlchw  Nwun  Chnokerbiittr,  10  W.  R.  (F.  B.),  76 ;  Oridhari  IaU  Bojf 
«.  Th«  aoTemment  of  Beoeral,  10  W.  B.  (P.  0-).  31. 

■  Hltakshan,  Cb.  II,  Sec.  XI,  6. 
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Lbctou  IX  given  in  marriage.'  "  For  that  goes,"  says  Vijnaneswus, 
"  to  brothers  of  the  whole  blood  conformably  with  the  test 
of  Oautama :  '  The  sister's  fee  belongs  to  tihe  uteiine 
brothers ;  aft^r  [the  death  of]  the  mother,' "  •  The  foregoing 
version  of  Gautama's  text,  which  places  the  btothers  after 
the  mother,  is,  we  are  told  by  Colebrooke,*  a^jcording  to  lie 
interpretation  given  by  -  the  Subodhini  and  certain  other 
authorities.  But  the  text  would  also  bear  another  inter- 
pretation, according  to  which  it  would  be  rendered  thus  :— 
"  The  sister's  fee  belongs  to  the  uterine  brothers ;  after 
(them)  it  goes  to  the  mother."  *  This  is  tlie  sense  in  which 
the  text  is  understood  concurrently  in  the  Viramitrody*,* 
the  Smriti  Chaudrika,*  and  the  Dayabhaga ;  *  and  even  in 
tiie  Mitokshara,  it  would  appear  from  the  context,  that  it  is 
understood  in  the  same  sense ;  for  the  uterine  brothers  are 
mentioned  as  the  first  among  the  heirs. 

H«in  lo  the        It  remains  only  to  say  a  few  words  about  the  devolution 

propsity  of  > 

mMden.  of  the  property  of  a  maiden.     If  she  die  after  betrothal, 

the  bridegroom  is  to  get  back  the  gifts  presented  by  him, 
afler  paying  the  charges  on  both  sides.''  To  the  other  prop- 
erty of  an  affianced  girl,  and  to  all  the  property  of  an 
unbe1ax)thed  maiden,  the  heirs  sre  her  uterine  brothers,  her 
mother,  her  father  in  succession."  This  rule  is  based  upon 
a  text  quoted  from  Baudhayana. 
OrdBT  of  >n«-        I  shall  conclude  this  lecture  with  a  brief  summai^'  of 


■  Hitakahua,  Ch.  II,  S«o.  XI,  U  ;  Qantama,  ZXTIII,  23. 

■  HitakshuB, Ch.  II.  Sao.  XI,  14.  note. 
'  The  t«xt  in  the  origrioal  zona  thus :  — 

Mf*\^  ^JW*  ^l^flT Wl l^'^m :  I 
•  2  W.  Mid  B.,  »8.  "^        '  Ch.  IX,  3eo.  Ill,  32, 83. 

*  Ch.  IT,  Sea  III,  ST,  28.  '  UitAiahua,  Oh.  II,  See.  XI,  2>. 

•  Uitakahuft,  Oh.  U,  Sea  XI,  90. 
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That  work  is  only  a  second  rate  authority  in  the  Benares  Lbctcee  IX. 
school,  being  entitled  (o  be  followed  where  the  Uitakshara 
is  silent  or  ambiguoua,  but  not  where  it  contains  any  express 
provi^on  to  the  contrary.  On  the  present  subject,  aa  the  two 
works  differ,  the  provisions  of  the  Viramitrodaya  are  of 
very  little  practical  value. 

Touching  the  relative  claims  of  sons  and  daughters  to 
the  estate  of  their  deceased  mother,  Mitramisra  adopts  a 
sort  of  middle  course  between  the  Mitakshara  and  the 
Dayabhaga.  While  the  former  gives  tilie  daiighters  pre- 
ference over  the  sons  in  all  cases,  and  the  latter  limits  such 
preference  to  the  case  of  nuptial  gifts  (yautuka  stridkan) 
and  gi^  received  from  the  father,  and  allows  equal  parti- 
cipation among  sons  and  maiden  daughters  in  all  other  cases, 
the  Viramitrodaya,  upon  the  authority  of  Manu  (IX,  195, 
131)and  Gautama  (XXVIII,  21),  admits  the  exclusive  right  of 
daughters  over  all  kinds  of  stridhan,  except  the  gift  subse- 
quent (anwadkeya)  wid  the  affectionate  gift  of  the  husband 
(jiritidaUa),  which  are  declared  to  be  subject  to  equal  division 
among  sons  and  daughters ;  and  it  declares  that  the  yautuka 
goes  to  the  unmarried  daughters  alone."  This  result  is 
arrived  at  after  a  lengthy  discussion,  much  of  which  is  prac- 
tically unprofitable.  I  shall  have  to  say  more  on  this  point 
in  the  next  lecture,  when  considering  the  devolution  of  stri- 
dhan  according  to  the  Mayukha  and  the  Smriti  Chandrika. 

The  text  of  Yajnavalkya,  which  declares  that  the 
order  of  succession  to  a  childless  woman's  estate  depends 
upon  the  form  of  the  woman's  marri^e,  is  interpret- 
ed in  the  Viramitrodaya  in  a  sense  slightly  different 
from  that  adopted  in  the  Mitakshara;  and  this  differ- 
ence of  interpretation  is  the  result  of  Mitramisra's  attempt 
'  See  2  W.  and  B.,  89. 
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iKCTiru  IX  to  reconcile  the  text  of  Yajoavalkya  with  th^  of  Hun 
(IX,  196, 197).  According  to  MitTamisnii,  the  property  cJ  t 
childless  wom&n  married  in  any  of  the  first  five  (not  four) 
forms  of  marriage,  namely  the  Brahma,  the  Daiva,  the 
Araha,  the  Prajapatya,  and  the  Oandharba,  goes  to  her 
hushand  and  his  relations,  and  the  succession  of  the  parenta 
and  their  relations  is  limited  to  the  case  in  which  the 
woman  was  married  in  one  of  the  remaining  three  forms.' 

The  ord^t  of  succession  among  the  relations  of  the  hnsbutd 
and  among  Uiose  of  t^e  parents  is  not  very  definitely 
stated;  and,  as  iar  as  it  goes,  it  ia  based  munly  uprai  the 
text  of  Brahaspati  cited  ahove. 

'  Sm  W.  wd  B.,  96. 
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BUCCBSSION  TO  8TBIDHAN  AO0OBDIN6  TO  THE  HAHIBABH- 
TRA,  DBATIDA,  AND  HITHILl  SCHOOIA 

Tba  Mihiruhcn  ichMil— Com  pant  ive  weiKht  al  mnthoiit;r  "^  tbs  Hitokihira 
and  thg  Haj^ha— Suecmsinn  ol  children— F»ur  different  caiea  al  Ifaii— 
/VA  ■*  rcRarda  the  Ohwaditya  and  the  hoiliand'a  gitia — Stamd,  as  regaid* 
the  yoDtwla — Tkird,  as  renarda  otlier  kinda  ol  itridhm  Uchnically  to  called — 
FourlM,  u  regards  woman'a  ptoperly  other  than  ilridktm  Mchnieatly  >o 
called — Heira  to  a  ehildlcu  woman — Aa  regards  her  ilridlian  proper — Hus- 
band and  paranti — Other  relations — On  some  unsettled  queations  concerninf; 
tbam — Art  the  hnsband'i  aciwiiiiodiiliu  entitled  to  inherit  a  wonun's  prop- 
erty— Whether  paternal  kinsmen  racceed  on  [allure  of  huiband'a  relations — 
Order  of  ■ncc*«inn  (o  woman's  property  other  than  MruUdN  proper — 
Wealth  ifirtB  by  kindred — Suthi — Saceeaaion  lo  the  property  ol  a  maiden — 
DerolntionDtWriiUaa  according  10  the  Dravlda  school— Paraiara  Hadhavya— 
Smriti  Chandrika — Snccesrion  of  children — Succession  to  the  tiridhan  of 
a  ehildleaa  woman — The  ntUa — Snceession  Co  the  property  of  dmcing- 
women — Soeceasion  to  ffrfJAoa  according  to  the  Hithila  school — Sncoeaaioii 
ol  dMcendanta — Other  heirs — Woman's  fee — Succeaeiaii  to  a  maiden's  prop- 
erty— KrUrima  Km. 

I  HATE  in  the  preceding  lecture  given  you  the  order  of 
sncceaaion  to  strlcUian  according  to  the  Benares  school ; 
and  I  shall  here  give  you  the  order  according  to  each  of  the 
three  cognate  schools — the  Haharastra,  the  Diavida,  and 
the  Mithila,  reserving  the  consideration  of  the  law  of  the 
Bengal  school  on  the  present  sahject  for  the  next  lecture. 

I  b^;in  with  the  Maharashtra  school.     Here,  in  addition  TheHahanah- 
to  the  Mitakshara,  the  Vyavahara  Mayukfaa  of  Nilkanths  Comparative 
is  recognized  as  a  work  of  authority.     As  the  Mayukha,r^ori^Di 
as  you  will  presently  see,  does  not  agree  with  the  Mitak-  and  uutUyn- 
shara  on  the  law  of  succession  to  stridJian,  the  first  ques- 
tion that  arises  is,  which  of  the  two  works  should  be  fol- 
lowed when  they  differ.    This  question  was  raised  before 
the  High  Court  of  Bombay  in  the  case    of  KrU^naji 
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Lbctukb  X.  Vyani^eah  v.  Pandv/ra/ng^  and  the  Court  in  delivering 
judgment  observed : — "  The  present  caae  turns  on  the  com- 
parative authority  on  questions  of  inheritance  in  the 
Southern  Maratha  Countiy  at  the  Mitakshara  and  Vym- 
vahara  Mayukha.  Their  relative  weiglit  has  been  estimated 
in  Vol.  I,  West  and  BUhler,  Introduction  i.,  ii.,  so  far  as  an 
opinion  could  be  gathered  &om  the  numerous  responses  with 
which  the  editors  of  that  work  had  to  deal,  as  delivered 
officially  by  the  Shastris  of  the  Courts,  and  from  the  oral 
statements  of  persons  learned  in  the  Hindu  law  of  tliis 

Presidency. The  first  place  is,  on  such  authority, 

assigned  to  the  Mitakshara,  only  a  subordinate,  though  still 

an  important  one,  to  the  Mayukha. In  cases  of 

direct  conflict  between  the  two  authorities,  there  can  be  no 
doubt,  after  these  expressions  of  opinions,  that  preference 
should,  in  general,  be  given  to  the  Mitakshara  doctrine, 
although  where  the  Mayukha'a  gloss  may  not  seem  easily 
recondlable  with  the  text,  its  construction  is  to  be  received, 
if  not  absolutely  contradictory  to  the  '  supreme  authority.' 

"  It  is  true  that  that  doctrine  has,  in  acme  instances,  been 
broken  in  upon  in  Guzerat,  by  an  adoption  of  the  different 
views  pn^unded  in  the  Ma3rukha ;  and,  in  the  island  <^ 
Bombay,  where  a  large  and  intelligent  part  of  the  ■pospu- 
lation  has  been  furnished  by  Guzerat,  the  Mayukha  may 
perhaps  rank  as  the  foremost  authority.  This  is  the  ntznoet 
that  can  be  deduced  &om  the  language  attributed  to  the 
Chief  Justice  in  the  report  of  Vijiarcmgam'a  caae." 

Though,  therefore,  the  law  on  the  subject  of  snccesaion  to 
dtridhan  as  laid  by  Vijnaneswara  is  the  law  for  the  Bomb&y 
school  in  the  majority  of  cases,  yet,  as  t^e  Mayukha  may  serve 
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to  supplement  the  rules  of  the  Uitakshara  where  they  are  Lbctdbk  X. 
incomplete,  and  as  it  has  independent  authority  in  Ouzerat 
and  the  island  of  Bomhay,  I  shall  briefly  state  the  substance 
of  its  provisions  on  the  same  subject 
NilkantM,  like  Mitramisra,    maintains,  that  Viinanea-  SuccMiion 

ol  ehildrcB, 

waia's  rule,  that  the  maiden  and  the  married  daughters  in 
succession  inherit  their  mother's  etridhan  to  the  exclusion 
of  her  sons,  is  subject  to  certain  exceptions.  These,  accord- 
ing to  him,  are  two  in  number,  namely,  one,  in  the  case  of 
the  gift  subsequent  (wrvwadheya)  and  the  affectionate  gifts 
received  from  tiie  husband  (pritidatta),  which  go  to  the  sons 
and  daughters  jointly ;  and  another  (not  noticed  in  the 
Viramitrodaya),  in  the  case  of  woman's  property  of  any  des- 
cription oUier  than  those  specified  in  Uie  texts  of  si^es, 
that  is,  property  obtained  by  partition  and  the  like,  which 
goes  to  the  sons  alone.'  And  the  nuptial  gift  (ymUvJca), 
which  goes  to  the  maiden  daughter  alone,  perhaps  also 
forms  a  distinct  class. 

With    regard  to   the   succession    of    lineal   descendants  Four  dii- 
according  to   the  Uayukha,  the  diiferent  kinds  of  stridhan  ihii. 
may,  therefore,  be  classed  as  follows : — 

I. — The  anvxtdkeya   etridhan,   or   gift   received  ^^r 
maiiiage  from  tiie  husband's  family ;  and  the  pritidatta  ati-i- 
dhan,  or  property  given  by  the  husband  through  affection. 
II. — The  yautvhi,  or  nuptial  gifts.    . 

III. — ^The  other  descriptions  of  etridhan  (besides  those 
mentioned  above  under  classes  I  and  II),  which  are  speci- 
fically enumerated  in  the  texts  of  the  sages  (the  aulka, 
or  perquisite,  excepted), — namely,  wealth  given  by  relations 
other  than  the  husband,  and  wealth  received  on  supersession 
(adhivedaniJea). 

*  See  VTftTKluLn  UnriULa,  Ch.  IT,  Sac  X,  18—16, 31—26. 
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LccrimK  X.  IV. — Property  acquired  by  a  woman  by  portitioii  and 
the  like,  that  ia  wom&n'a  property  of  all  descriptioiis  otiier 
than  those  that  are  technically  called  ttridka'a,  and  are 
specifically  named  in  the  texts  of  the  sagee. 

Knt,  u  re-        With  regard  to  class  I,  Nilkantha  dtea'  the  following  text 

gsrdi  Che  on-  "  ° 

^?^^J"?'  of  Manu  — "  What  ahe  received  after  marriage  fifom  the  family 
huibtnd'i  Qf  }igr  huahand,  and  what  her  affectionate  lord  mav  h&ve 
giiti  _  ... 

given  her,  shall  be  inherited,  even  if  ahe  die  in  his  lifetame,  by 

her  children ; "  ' — and  from  this  text,  he  deduces  the  role, 
that  stndlutin  coming  under  this  class  ia  inherited  by  Qa 
sons  who  shore  it  with  unmarried  daughters,  and,  in  de&olt 
of  these  last,  with  married  daughters.*  On  failure  of  boos 
as  well  as  daughters,  if  there  be  son's  sons  as  wdl  as 
daughter's  children,  the  latter  would,  it  seems,  be  entitJed 
to  inherit  in  preference  to  the  former,*  But  the  ordevirf 
succession  among  grandchildren  is  not  cleu'ly  stated.  On 
&ilure  of  daughter's  children,  son's  sons  become  h&ia. 
Secnnd.  u  The  rule  of  succession  applicable  to  class  II,  (yauittia 

regards  tbe 

rain^-  property),  is  deduced  from  a  text  of  Mann,'  which  says  that 
"  property  given  to  the  mother  on  her  marriage  is  inherited 
by  the  unmarried  daughters ; "  and  yautvJca  is  explained 
to  mean  proper^  received  by  a  woman  "  at  ihe  time  of 
marriage  or  other  (ceremony)  whilst  seated  together  with 
her  hnsband,"  the  word  being  derived  from  yvta,  'joined 
together.* 

The  heirs  to  the  yautttka  property  of  a  woman  in  de&ult 
of  miuden  daughters,  are  not  clearly  mentioned  in  the 
Ma3rukha.    It  may,  therefore,  be  contended  that  Vijnanes- 

*  VTanliaia  Hs^iiUw.  Ch.  IT,  Sea.  X,  13. 

*  Hun,  IX,  195. 

»  TTavahua  HafiiUia,  Ch.  IT,  Sec  1, 16. 

*  Ibid,  SO.  •  IX,  131. 

*  Vjtkvsititn  abtroUia,  Ch.  IT,  8«o  X,  IT. 
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want's  general  rule  should  be  followed,  and  that  the  married  Lkctukb  X 

dauj^hters  and  their  issue   should  sucoeesively  be  the  next 

heirs. 

In  regard  to  class  III,  Nilkantiia  admits  the  correctness  Third,  u  r«- 

gArdi  Dthw 

of  Vijnaneswara'a  rules  j'   so  that  the  order  of  succession  to  Sindi  of  wr»- 

dham  tsehni- 

such    propertf  according  to  the  Uajuklia  is  the  same  0II7  «■  ciUed. 
as  the  order  laid  down  in  the  Mitakshaia. 

Stridhan  coming  tinder  class  IV  comprehends  all  those  ^'•"^^  •• 

womtn'i  pro 
eity  other 
tlian  Mridiat 
technically  10 

valkya's  text.'   Such  property  go^  to  the  sons  and  other  heirs  **"*^- 
even  though  there  be  daughters.     This  rule  of  succession  is 
deduced  from  the  following  text  of  Tajnavalkya,' — 

"  Let  sons  divide  equally  both  the  effects  and  the  debts, 
after  (the  demise  of )  their  two  parents, " — which,  according 
to  NUkantha,  relates  to  what  is  acquired  by  the  act  of  parti- 
tion and  the  like.* 

For  the  purposes  of  succession,  a  childless  woman's  prop-  Bein  ta  1 
crty  is  divided  by  Nilkantha  into  two  sorts — first,  the  womm. 
paTibhamka  Btridhan,  or  that  which  is  technically  called 
atridkan,  comprising  the  above  mentioned  classes  I  to  III ; 
and,  secondly,  the  aparibhaaika  stridhan,  or  that  which 
does  not  come  under  the  first  mentioned  description, 
and  which  forms  class  IT  in  the  above  classification. 

For  the  first  of  Uiese  two  descriptions  of  woman's  property,  Aa  nguit 
Nilkantha,  like  Vijnaneswara,  gives  a  two-fold  order  of  sue-  proper- 
cession  depending  upon  the  form  of  the  woman's  marriage,*  parenu. 
and  he  bases  his  rule  upon  the  same  text  of  Yajnavalkya ' 
that  is  followed  in  the  Mitakshara  on  this  subject.    But 

'  T7«T»hHa  U»7iiUia,  Ch.  IT,  Bea.  Z,  IS. 
■  KibakshAn,  Ch.  II,  Bw.  XI,  I,  2.  '  II,  14S.  *  II,  IIT. 

*  T/anliuR  Mvokhft,  Oh.  IT,  Sea.  X,  26.     *  Hid,  3S,  SB,       '  II,  ue. 
A  3 
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LBcrrRi  X  the  Mayukha,  like  the  Virftmitrodaya,*  differs  &om  tlia 
Mitakshara  in  construing  iioB  text,  and  holds  that  the 
husband  and  his  kinsmen  are  the  heirs  when  the  marriage 
of  the  woman  took  place  in  the  Brahma  form,  or  in  any 
of  the  other  four  unbLamed  forms,  that  is,  the  Baiva,  the 
Arsha,  the  Prajapatya,  and  the  Oatidkarba;  and  that  the 
parents  and  their  kinsmen  succeed  if  the  marriage  took 
place  in  any  of  the  remaining  forms, — ^the  Aaura,  die 
Rakshasa,  and  the  Paisacha. 
other  icU-  *^  failure  of  the  husband  (^  a  deceased  woman,  if  she  wac 
""*■  married  according   to  an  approved  form,  or  of  the  parents, 

if  she  was  married  in  an  unapproved  form,  the  heirs  to  her 
stridhan  are  successively — her  aister's  son,  her  husband's 
siater's  son,  her  husband's  brother's  son,  her  brother's  son, 
her  Bon-in-law,  and  her  husband's  younger  brother,  ac- 
cording to  the  following  text  of  Brihaspata : — "The  mother's 
sister,  the  maternal  uncle's  wife,  the  pat^nal  nude's  wife, 
tiie  father's  sister,  the  motiier-in-law,  and  the  wife  of  an 
elder  brother,  are  pronounced  wmilar  to  mothers.  If  they 
leave  no  son  bom  in  lawful  wedlock,  nor  daughter's  9cm< 
nor  his  son,  then  the  sister's  son  and  the  rest  shall  take 
their  property."'  Herein  also,  you  will  observe,  the 
Mayukha  agrees  with  the  Viramitrodaya. 

Nothing  is  expressly  sud  in  the  Maynkha  as  to 
whether  these  heirs  succeed  in  the  order  in  which  Brihas- 
pati's  text  suggests  their  enumeration.  Jimntavahaaa' 
and  Srikrishna,*  it  b  true,  declare  that  Brihaapati's  text 
only  shews  that  the  persons  therein  mentioned  are  hein, 
but  that  the  text  doea  not  indicate  their  order  of  nie- 

*  Bee  2  W.  ud  B.,  96.       ■  T7»v»lun  SbynUu,  Ch.  IV,  Sao.  Z,  M. 
•  Dttytbh^  Ch.  IV,  Seo.  Ill,  86. 
*  Dftfkkntmft  SuigTalu,  Ch.  II,  Btn.  TI,  1 
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cession ;  bat  in  the  absence  of  any  similar  declaration   by  i<botube  X. 
Nilkantha,  it  ia  not  easy  to  come  to  SMiy  other  conclu- 
sion than  this,  that,  according  to  the  Uayukha,  the  text  of 
Brihaspati  indicates  the  order  in  which  t^e  heirs  therein 
referred  to  are  entitled  to  succeed. 

After  these,  the  next  heirs  are  Uie  neuest  kinsmen  of 
the ,  woman  in  her  husband's  fiunily,  if  she  was  married  in 
an  approved  fonn ;  and  her  nearest  kinsmen  in  her  father's 
family  in  other  cases.*  But  in  what  way  this  nearness  is 
to  be  determined,  has  not  been  clearly  explained  by  Nil- 
kantha.  The  following  rather  obscure  passage*  contains  all 
that  our  author  has  said  on  the  subject  :~— 

"  In  the  tme  case,  if  there  be  no  husband,  then  the  nearest 
to  her  in  his  (tat)  own  fomily  takes  it ;  and  in  the  other 
case,  if  her  &ther  do  not  exist,  the  neatest  to  her  in  her 
father's  family  succeeds,  (for  the  law  that)  '  To  the  nearest 
aapi/nda,  the  inheritance  next  belongs,'  as  declared  by 
Hanu,'  denotes,  that  the  right  of  inheriting  her  wealth  ia 
derived  even  from  nearness  of  kin  to  the  deceased  (female) 
under  discussion — and  though  the  Mitakshara  holds,  '  that 
on  lailuro  of  the  husband  it  goee  to  his  {tat)  nearest  kins- 
men (aapmda)  allied  by  funeral  oblations,'  and,  '  on  failure 
of  the  father,  then  to  his  (tat)  nearest  Bo^mdaa ; '  yet  from 
the  context  it  may  be  demonstrated,  that  her  nearest  relations 
are  his  nearest  relations,  and  (the  pronoun  tat  being  used 
in  the  common  gender)  it  allows  of  our  expounding  the  pas- 
sage '  those  nearest  to  him,  through  her,  in  his  own  family  / 
for  the  expressions  are  of  similar  import." 

Therefore,  the  remarks  I  have  made  in  the  last  lecture 
in  connection  with  the  succession  of  the  husband's  and  the 

*  TykTolutn  H^Dkhft,  Ch.  IT,  See.  Z,  38,  ■  Ibid,  >  IX,  )ST. 
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LicinsE  X.  father's  kinsmen  under  the  Uitakshara,  are  genenlly  aj^- 
Gable  to  their  succession  onder  the  Mayukha,  with  only  Hob 
difference,  that,  among  the  husband's  and  the  other's  kins- 
men, those  enumerated  in  the  above  text  of  Brihaspati 
take  the  places  assigned  to  them  in  that  text.  Touching 
the  succession  of  distant  kinsmen,  Messrs.  West  and  Biihler 
observe, — ^"The  eapindas  have  been  divided  into  aagptra 
or  gotrajas,  i.  e.,  those  belonging  to  the  same  family  as  the 
husband,  bearing  the  same  name ;  and  bkinnagotraa.  i.  e., 
those  belonging  to  a  different  lamily ;  and  the  fonner,  as  a 
body,  have  been  placed  before  the  latter.  The  o^nion  that 
the  a(^otra»  inherit  before  the  bhintiagotraB,  seems  to 
have  been  held  by  most  of  the  Shostris  also  who  wrote  tlie 
following  Vyavasthaa,  and  is  shared  by  the  Law  Officei- 
who  assisted  in  the  compilation  of  the  Digest.  It  is  based 
on  the  principle  which  prevails  in  the  case  of  a  male's 
property,  namely,  that  no  property  should  be  allowed  to 
pass  out  of  the  fomily  through  inheritance,  as  long  u  a 
single  member  of  the  £unily  survives." ' 

I  ought  to  add  that,  as  the  High  Court  of  Bombay 
has  held  in  the  case  of  Lakakmi  bai  v.  Jayram  Hari'  ih»X 
the  wives  of  all  gotraja  sapindas  and  aamanodaJcae  have 
lighta  of  inheritance  co-extensive  with  those  of  their  hus- 
bands, these  female  relations  of  a  woman's  husband  are 
entitled  to  inherit  her  atridhan,  and  ^ve  their  places  is  &e 
order  of  sucoeaedon  just  (rfter  their  respective  husbands.' 
But  in  some  caseB,  as  in  that  of  the  daughter-in-law,  tbeir 
poution  in  tlie  order  of  saccessitMi  would  evidently  be 
somewhat  different. 
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The  text  of  Tajuavalkya* — "  The  property  oS  a  childless  Lbctuhk  X. 
womao  married  in  the  Eana  denominated  Bnthma,  or  in  any  On  Bome  un- 
of  the  other  four  unblamed  modes  of  marriage,  goes  to  her  tions  coocem- 
hasband;  butif  sheleaveprogeny.it  wiUgotoherdaughters;  Are  tha    hua- 
and  in  other  fonos  of  marriage  (aa  the  Aeura,  &c.),  it  goes  ^tm  entitled 
to  her  father,  and  mother,  on  failure  of  her  own  issue" — man'aprapert}? 
contains  no  mention  of  the  kinsmen,  either  of  the  husband 
or  of  the  fatiier,  as  being  among  tiie  heiis  to   a  woman's 
stridJum;  and  it  is  only  the  exposition  of  that  text  by  Yijna- 
neewaia  and  Nilkuitha  that  forms  the  basis  of  the  law  on 
tiie  subject  of  succeesion  of  remote  heirs.    And  as  these 
oommtaitatorB  do  not  enumerate  any  more  distant  heirs  than 
the  aa^fvndas  of  the  husband,  or  the  next  of  kin  of  the  father, 
the  question  might  arise  -whether  relations  of  the  husband, 
not  within  the  tiiird  degree  (that  is,  not  coming  strictly 
within  the  denomination  of  eapindaa),*  can  be  regarded  as 
heiiB.     Looking  iuta  the  other  commentaries,  we  find  that 
the  enumeration  in  the  Dayabhaga  does  not  extend  beyond 
the  aapvndas; '  but  Srikrishna,  in  his  commentary  on  the 
Dayabhaga  and  also  in  his  Dayakiama  Sangraba,*  enumer- 
ates the  husband's  aakiUyoB  and  Bo/mamodalcaa  as  well ; 
and  Jagannathtt  also  in  his  Digest'  rea^nizes  the  rights  of 
these  remote  kinsmen.    The  word  aapmda,  moreover,  is 
used  in  the  Mitakshara  and  the  Majrukha  to  mean  any 
relation  within  the  seventh  d^i;ree  of  descent  from  any 
common  ancestor,  not  more  remote  than  the  seventh, — ^that 
is  a  aa^pmda,  in  tiie  more  limited    sense,  as  well  as  a 
Miiulya?    The  opinion  of  the  Bombay  Shastris  is  in  favor 

■  II,  HG.  ■  Sae  Uaiiu,  IX,  ISS.  ■  See  Gh.  IV,  Sec.  HI. 

■  Cfa.  U,  Sec.  VI.       *  Bk.  V,  613,  oommenb;,  Vol.  II,  p.  624  (Hod.  sA.) 
*  See  Uitftkalunt  ADliaTadlifa:^^  (SuiB.),  leaf  6;    UitftkellUB   (Cole- 

biooko'a   translktion),  Ch.  II,  Sss.  V,  6;  VyaraliiLrR  Hajukha,  Ch,  IV, 
Seo.  VIII,  18  ;  Mann,  V,  GO. 
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lECTcax  I.  of  this  interpretation ; '  and  Steele,  in  his  Law  and  Custtwi 
of  Hindoo  Castes,*  takes  the  same  view.  Therefore  the  hus- 
band's kinsmen  within  the  seventh  degree  of  descent  from 
any  of  his  ancestors  within  the  seventh  degree,  are  h^ 
to  a  woman's  property  according  to  the  Mttakshara  and  the 
Mayokha. 

The  only  point  which  remains  unsettled  is,  whether  the 
samanodakas  of  a  woman's  husband  are  also  her  heirs. 
We  have  only  the  authority  of  Srikriahna  and  Jagannatht, 
both  Bengal  lawyers,  in  favor  of  the  rights  of  ihe  aamaru)- 
dakaa.  Of  European  writers.  Sir  W.  Macnaghten  enu- 
merates them  as  heirs  ;  *  and  his  authority  would  hAve 
been  entitled  to  great  weight,  but  for  the  &ct  that  be 
seems  to  disregard  the  differences  in  the  law  of  succeadoD 
to  stridhan  according  to  the  different  schools,  and  to 
accept  the  law  laid  down  by  the  Bengal  lawyers  at 
of  universal  application.*  The  learned  editors  of  ike 
Digest  of  Hindu  Law  according  to  the  Bombay  school, 
merely  state  that  the  aa/manoddkaa  are  not  named  u 
heira  to  a  woman's  property,  but  they  give  no  opinion  oo 
the  point.'  The  reasoning  upon  which  Jagannatha  bases 
his  conclusion  that  the  husbai^d's  samanodakaa  are  entitied 
to  inherit,  is  founded  upon  a  text  of  the  Viahna  Pniant, 
which  says,  that  in  default  of  aapindaa,  the  aamanodakai 
perform  the  araddha.  Upon  this  text  he  observes:*— 
"In  like  manner  women  also  requiring  obeequies,  the 
rif^t  of  performing  for  them  ceremonies  relative  to  another 
worlds  should  follow  the  same  order."    And  hence,  by  the 


»  See  1  W.  and  B.,  2S4— 238.  •  P.  6a 

>  Prindplee  of  Hiudn  I«w,  p.  39.  *  Ibid,  40,  note. 

•  See  I  W.  and  B.,  239. 
*  Colebrooke'a  Digest,  Bk.  T,  6H,  oonunvntarj. 
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applicatdoQ  c£  the  principle  of  spiritual  benefit,  the  samaTio-  Lbctvbb  x. 
dakaa  are  shewn  to  be  heirs.  But  the  Bharmasindhu,  a  work 
of  authority  in  the  Western  Presidency,  greatly  weakena 
the  basis  of  tiiis  ai^ument;  for  it  gives  a  different  enumera- 
tion  of  persons  competent  to  perform  ihe  »rtiddka  of  a 
married  woman,  an  enumeration  in  which  the  husband's 
aaTnanodakae  find  no  place.^  In  this  state  of  the  authori- 
ties, the  point  cannot  be  regarded  as  a  settled  one. 
But  I  may  observe  that,  considering  how  carefully 
the  Hindu  law  tries  to  prevent  escheat  to  the  Crown 
by  introducing  the  disciple,  the  preceptor,  and,  sometimea, 
even  utter  strangers  into  the  line  of  heirs,  it  would  not  be 
in  any  way  contrary  to  the  e^irit  of  that  law  to  allow  the 
husband's  acemanodakaa  to  inherit  the  etridkan  of  a 
woman,  though  the  Mitakshara  and  the  Mayukha  be  silent 
on  the  point. 

According  to  some  authorities,*  the  daughter's  grand- 
sou  and  the  husband's  sister  are  heirs  to  a  woman's 
property  by  the  law  of  the  Western  Presidency,  they  being 
regarded  as  the  husband's  aapindas  belonging  to  a  different 
family.  But  their  precise  position  in  the  order  of  succes- 
sion is  not  clearly  stated. 

Another  important  question  ought  to  be  next  considered,  whether  pi- 
namely,  whether,  on  failure  of  all  relations  on  the  husband's  men  necead 
side,  a  woman's  relations  on  the  father's  side  are  entitled  to  hnibuid'i  rei*- 
inherit  her  property,  if  she  had  been  married  in  one  of  the 
approved  forms.    The  Mitakshara   says  nothing  on  this 
point.    The  Mayukha,  upon  the  authority  of  Brihaspati's 
text,  names  some  of  the  father's  aapindas  as  heirs  to  a 
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Lbctdbk  X.  womaD,  but  it  places  them  before  the  sapindaa  of  tlie 
husband.  But  we  leam  from  West  and  Biihler '  tlut  the 
Shastris  of  Bombay  \inanimoualy  declare  that  the  fiber's 
eapindaa  are  heirs  to  a  woman  in  default  of  her  husband's 
kinsmen.  Mesra^.  West  and  Biihler  suggest  certain  aigo- 
ments  in  support  of  this  opinion.  One  of  these  arguments 
is  based  upon  the  doctrine  that  the  right  of  goardianship 
over  a  female  reverts  to  her  paternal  relations  upon 
the  extinction  of  her  husband's  family,  as  is  shown  by  a 
text  quoted  in  the  Mitaksbara/ — "  On  failure  of  reUtdons 
on  both  sides  (tiie  husband's  and  the  parent's)  the  king 
becomes  the  supporter  tmd  master  of  a  female;"  and 
tuiother  argument  is  deduced  from  the  doctrine  that  the 
right  of  performing  the  obsequies  of  a  married  woman 
belongs  to  her  father's  aapvndoB,  in  default  of  certain, 
persons  amongst  whom  are  some  of  the  sapindaa  of  the 
husband.*  The  learned  compilers  of  the  Digest  go  <»  to 
observe :  * — "  As  now  the  widow's  kinsmen  would,  but  for 
her  marriage,  undoubtedly  have  the  right  to  inherit  her 
estate  on  account  of  their  blood-relationship,  it  seems  not 
unreasonable  to  suppose  that  this  right  revives  on  failnra 
of  the  persons  who  barred  it. 

"  The  objection  which  might  be  raised  against  this  view, 
that  the  mlence  of  the  Mitakshara  and  of  t^  Uaynkha 
regarding  the  rights  of  the  widow's  blood-relaticma  is  equi- 
valent to  a  denial  of  these  rights,  cannot  be  sustained, 
since  the  Usts  of  heiis  given  in  the  two  law  books  are 
not  exhaustive.    For  neither  the  persons  connected  by  spirit- 


■  1  W.  and  B.,  213.  ■  AohuadhfkT^  1^^  I'l  P-  '- 

■  See  the  DhanuNrindbn,  III,  Uttanrdba,  l«f  fl,  pi«s  1,  dtod  In  1  W. 
id  B..  244,  note.  «  1  W.  and  a,  pp.  344,  34C 
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ual  ties  wiih  the  widow,  i.  e.,  the  liasb&Dd's  ackarya  and  Lkotdre  X, 
pupil,  nor  the  Brahminical  community  in  the  case  of  a 
Brahman  widow,  nor  the  king  in  the  case  of  other  castes, 
are  mentioned  as  heirs,  though  their  eventual  rights  to  the 
inheritance  would  not  be  disputed  by  any  Hindu  lawyer. 

"  If,  therefore,  the  right  of  the  widow's  own  blood-rela- 
tions revives  on  failure  of  the  husband's  BC^mdas,  it  seems 
natural  to  allow  them  to  succeed  in  the  same  order  as  they 
would  have  done  before  her  marriage,  and  to  place  the  mother 
first,  next  the  father,  after  hiih  the  brothers  and  the  rest 
of  the  aapiTtdaa,  according  to  the  nearness  of  their  rela* 
tionship." 

As  this  view  is  in  accordance  with  the  general  spirit  of 
the  Hindu  law  which,  as  I  have  said  above,  anxiously  tries 
to  prevent  escheat  to  the  Crown,  I  may  venture  to  think 
that  it  would  be  accepted  as  correct  by  the  Courts,  should 
the  question  come  to  be  discussed  before  tiiem.  But  I  ought 
to  add  that  it  is  not  clear  whether  the  paternal  kinsmen 
should  come  after  the  husband's  aapmdaa  or  t^ter  his 
8(Mna/nodakas. 

How  the  nearness  of  relationship,  mentioned  in  the  fore- 
going passage,  is  to  be  determined,  or,  in  other  words,  in  what 
order  the  paternal  kinsmen  should  succeed,  has  not  been 
exphuned.  The  order  of  succession  for  paternal  kinsmen 
when  they  inherit  on  failure  of  the  husband's  relations, 
ought  to  be  the  same  aa  that  in  the  case  where  they  take 
the  estate  in  the  first  instance,  that  is,  where  the  woman 
had  been  married  according  to  one  of  the  inferior  forms 
of  morrige ;  and  so  the  remarks  I  made  in  the  last  lecture' 
with  reference  to  this  latter  case  are  equally  applicable  to 
the  former. 

■  See  ante,  p.  377. 
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LBCTURa  X.     A  sbter'B  daughter  has  been  held  entitled  to  inherit  a 
woman's  stridJia/a  as  a  aapinda  relation  on  the  fathei's  side.' 
Order  of  ane-     With    regard    to  the  a^ribhaaika  stridkan,  that  i.i. 
mail's  praprny  property  acquired  hy  a  woman  by  the  act  of  partition  and 
Man  proper,    the  like,  the  order  of  succession,  according  to  Nilkantha,  is 
the  same  as  that  for  a  separated  male's  property,  the  suc- 
cessive heirs  being  her  son,  son's  son,  &c.* 
We^iiih  giren     In  respect  of  property  given  by  the  kindred  (bandha) 
^  "'  '  ■     at  an  Asttra  marriage  or  the  like,  Nilkantha  cites*  a 
text  of  Katyayaua,  which  runs  thus : —  "  That  which  was 
given  to  her  by  her  kindred,  goes  on  failure  of  kindml 
to  her  son. " 
Stilia.  ^9  Mayukha*    like    the    Mitakshara,    declares,    upon 

the  authority  of  Gautama's  text,  that  the  sister's  perqui- 
site (nUka)  belongs  to  the  uterine  brothers  al^r  the  dead) 
of  the  mother. 
Suocmion  la       Touching  the  devolution  of  the  property  of  a  maideo, 
a  n*lu^.  '    Hie  Mayukha  cites'  the  same  text  of  Baudhayana  tiai 
is  quoted  in  the  Mitakshara,  imd  follows  the  same  rule  tlut 
is  laid  down  by  Vijnaneawara, 
Detoiutinn  ol       ^   ^^^  proceed  to  consider  the  devolution  of  atridhan 
cmdi^'w'h'e  according  to  the  Dravida  school.     Here,   among  the  other 
eeiioui.  antiiorities    commonly    followed    besides  the    Mitakshan, 

the  most  important  are  the  Farasara  Madhavya  and  the 
Smriti  Chandrika.*  But  the  question  as  to  the  comparative 
weight  of  the  authority  of  these  works  has  not  been  judi- 
cially determined. 

»  Bo8  I  W.  and  B.,  26*. 

•  Vj»y»h»r»  Mayukha,  Ch.  IT,  8«.  X,  26 ;  see  *I«)  I  W.  and  B.,  a* ; 
Tijianngam  e.  Lakshiimaii,  8  Bom.,  0.  C.  J.,  2S0. 

'  TjaTihar*  HftjDkha.  Ch.  IT,  Sec  X,  SI. 

'  at.  IT,  Seo.  X,  33.  '  Ch.  IT,  See.  X,  34. 

*  Bat  see  the  remnrkB  of  Nelaon  in  bin  Tiew   of  the   Hiudn  Lav,  Ic,, 
pp.  HI— 111. 
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On  the  Hubject  of  succession  to  siridAom,  the  MadJiaviya  Lbotubb  i, 
commentary  generally  follows  the  MitakBhara,  differing  The  Panatr* 
from  it  only  in  the  enumeration  of  heirs  after  the  husbant) 
and  the  parents.' 

The  Smriti  Chandrika  is  a  much  tuller  treatise,  and  SmritiChu- 
differa  from  the  Mitakshara  oftener  than  the  Parasare, 
Madhavya  does.  The  order  of  succession  to  stridkan, 
as  laid  down  in  the  Smriti  Chandrika,  does  not  differ 
much  from  that  given  in  the  Viramitrodaya  and  the  Vyava- 
hara  Mayukha. 

Cevandabhatta,  like  Mitramisra  and  Nilkantha,  divides  sace<Mion  of 
stridkan  into  the  following  cUsses,  with  reference  to  the 
relative  rights  of  sons  and  daughters  to  inherit  it  :* — 

I. — The  gift  subsequent  (anwadkeya),  and  the  affec- 
tionate gift  by  the  husband  (pritidatta). 
II, — The  yceutuka. 
III. — All  other  kinds  of  stridhan. 

But  as  he  holds  that  the  term  etridhan  is  used  in  a 
technical  and  not  in  an  unlimited  literal  sense,  he  does  not 
recc^nize  the  fourth  class  of  stridhan  according  to  Nil- 
kantha (the  aparibhasika  etridhan,  or  woman's  property 
other  than  her  stridhan  proper). 

This  classification  is  made  with  a  view  to  reconcile 
certain  apparently  discrepant  Rishi  texts.  While  Yajna- 
valkya*  and  Gautama*  declare  that  the  daughters  in- 
herit their  mothers'  property,  and  the  Mitakshara  (which 
is  based  upon  Yajnavalkya),  deduces  from  these  texts  the 
general  rule  that  the  daughters  in  the  first  instance  inherit 


*  DaysTiblutini  (BoraeU't  truubdaon),  p.  43 — 16. 
■  See  Smritd  Ohandiika,  Cb.  IX,  Seo.  Ill,  6, 12,  16. 

>  II,  IIT,  cited  in  the  Hitakabu*,  Ch.  II,  Seo.  XI,  12. 

*  XXTIII,  21,  cited  in  th«  MiUlokan,  Oh.  II,  Sec  XI,  13. 
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Lectuu  X.  all  their  mother's  atridhan,  Manu'  lays  down  the  rule  &at 
all  the  uterine  brothers  and  all  the  uterine  Bisters  equally 
divide  l^eir  maternal  estate.  This  text  of  Mauu  has 
been  a  source  of  some  embarrassgient  to  YijoaneBwaia,  who 
triea  to  explain  it  as  meaning  that  the  sons  as  a  class  divide 
the  mother's  estate  equally,  and  so  do  the  daughters,  each 
clasa  taking  the  estate  in  its  turn.'  Bat  this  eqtlaa- 
atiou  has  been  rejected  by  all  subsequent  oommentatots  of 
repute,  auch  as  Jimutavahana,  Devaudabhatto,  Nilkantha, 
and  Mitramisra.  And  indeed  Vijnaneswara'a  view  aeema 
irreconcilable  with  the  following  text  of  Brihaspati  cited 
in  the  Smriti  ChaJidrika :' — 

"  A  woman's  property  goes  to  her  children  [male],  and  Hts 
daughter  also  is  a  sharer  with  them,  provided  she  be  on- 
affianced  ;  but,  if  married,  she  receives  a  mere  token  of  na- 
pect." 

It  is,  therefore,  inferred  by  the  authors  of  the  Smriti 
Chandrika,  the  Mayukha,  and  tiie  Vinunitrodaya,  that  Uu 
said  texts  of  Yajnavalkya,  Gautama,  Manu,  and  Brihas- 
pati do  not  indismminately  relate  to  all  kinds  of  ^ruOian 
alike,  but  that  each  text  relates  only  tu  some  particular 
kinds  of  it.  And  this  inference  is  supported  by  Hann 
himself,  who  declares — 

"  What  she  received  after  marriage  from  the  family  (^ 
her  huaband,  and  what  her  affectionate  lord  may  have 
^ven  her,  shall  be  inherited,  even  if  she  die  in  his  lifetime, 
by  her  children."     (IX,  IS5.) 

"Property  given  to  the  mother  on  her  marriage  is 
inherited  by  her  unmarried  daughter;  and  the  son  of  a 
daughter,  appointed  in  the  manner  just  mentioned,  shall 

*  IZ,  1S2.     >  Hitekshan,  Ch.  II,  Sec,  XI,  20, 21.     '  Oh.  IZ,  8«a.  HI,  T. 
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inherit  the  whole  estate  of  her  father,  who  leavea  no  son  Lectubb  Z. 
by  himaelf  begotten."   CIX,131.) 

From  these  texts  the  rule  is  deduced,  that  the  joint  suc- 
cession of  sons  and  daughters  relates  to  the  wnwadheya 
stridhan  and  the  affectionate  gifla  of  the  hosband ;  that  the 
exclusive  right  of  maiden  daughters  relates  to  the  mother's 
yautu&a;  uid  that  to  other  kinds  of  stridhan,  the  daugh' 
ters  succeed  to  the  exclusion  of  Bona,  according  to 
the  texts  of  Yajnayalkya  and  Qautama.  It  is  only  by 
this  limited  interpretation  that  the  tezta  of  the  two  last 
named  sages  can  be  reconciled  with  those  of  the  other  sages 
quoted  above ;  and  this,  acctmlingly,  is  the  interpretation 
adopted  in  the  SmriU  Chondrika.* 

To  the  amoadhei/a  and  the  husband's  giR,  the  widowed 
daughter  is  not,  acc(n'ding  to  Devandabhatta,  entitled  to 
succeed.  This  rule  ia  deduced  from  the  text  of  Katyayana : — 
"  Sisters  having  husbands  shall  share  with  kinsmen."  * 

Touching  the  righto  of  children,  the  Smriti  Chandrika* 
lays  down  the  important  doctrine  that  "  survival  is  the  only 
cfrcumstauce  recognized  by  law  as  creating  a  right  to  in- 
herit the  property  of  a  deceased  woman ; "  so  that,  unlike 
the  case  of  the  paternal  estate,  to  which  sons  become  en- 
titled by  birth,  and  of  which  they  can  enforce  partition  in 
some  cases  even  during  the  father's  lifetime,  the  maternal 
estate  can  become  subject  to  the  rights  of  the  sons  only  on 
the  mother's  demise. 

In  the  case  of  the  yautvJta  etridhan,  sons  succeed  on 
failure  of  maiden  daughters.* 

The  text  of  Gautama,* — "  A  woman's  property  goes  to  her 

■  Cb.  IX,  Sw.  Ill,  1—16.  *  Smritd  Chuidrik&,  Ob.  IX,  Sea.  UI,  9, 

•  Oh.  IX,  Sec  III,  6. 

*  Sraritj  ChandiikB,  Ch.  IX,  Beo.  Ill,  36.         *  XXTIII,  21. 
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Lkctuuk  X.  daughters  unmaxried  and  unprovided,"  has  a  consbniction 
put  upon  it,  which  is  different  from  that  adopted  in  the 
Mitakshara.  Upon  this  text  Devandabhatta  says :'  "  The 
meaning  is,  that  such  kinds  of  stridhan  as  are  denominatol 
'  adkyagni '  and  the  like  belong  to  daughters  unmarried, 
and  married  bat  unprovided.  The  wealth  is  to  be  divided 
among  such  daughters  alone.  The  term  '  unprovided,'  used 
in  the  above  text  of  Gautama,  is  to  be  interpreted  accord- 
ing to  Apararka  as  impl^dng  an  issueless,  unendowed  (that 
is,  destitute  of  wetUth),  unfortunate  (durbhaga),  or  & 
widowed  daughter.  The  conatruction  which  yijnaneswan 
has  put  upon  the  passage  is  to  be  rejected  as  founded  on 
assumptions  imwarranted  "  So  that  stridkan  coming  under 
class  III  is  taken  by  maiden  daughters  jointly  with  unpro- 
vided married  daughters.  In  other  respects,  succession  to 
this  class  of  stridhan  under  the  Smriti  Chandrika  follows 
the  rules  of  Vijnaueswara,  and  the  successive  heirs  after 
daughters  ai%  daughter's  daughter,  daughter's  sons,  sons, 
and  son's  sons.* 

Grandchildren,  whether  son's  sons  or  daughter's  issue, 
take  per  stvrpea  and  not  per  capita.' 

In  the  case  of  the  anvxuVieya  and  the  husband's  gift 
(pritidatta  stridhan),  sons,  and  daughters  who  are  not 
widows,  succeed  simnltaneously ;  and  it  would,  therefore, 
follow  that  in  the  absence  of  either  class  of  children  the 
other  would  inherit  the  whole  estate.  But  where  there  is 
failure  of  both  sons  and  daughters,  the  question  arises,  who 
are  the  next  heira  ?  Should  the  children  of  sons  and 
daughters  inherit  edmultaneously  in  the  same  way  as  the 


'  SmriU  Cbaudrika,  Cb.  IX,  Sec.  Ill,  17. 
•  Jbid,  20—24.  •  Ibid,  26. 
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sons  and  daughters  of  the  deceased  do,  or  should  the  Lectubb  X. 
children  of  either  alone  succeed  ?  and  in  eithei  case,  should 
the  grandsons  succeed  jointly  with  or  to  the  exduaion  of 
grand-daughterB  ?  Nothing  is  siud  in  the  Smriti  Ghandrika 
in  answer  to  these  questions.  The  law  of  the  Bengal 
school,  which  aUowB  the  joint  succession  of  sons  and 
nuuden  daughters  over  all  kinds  of  atridhoen,  except  the 
yautuka  and  the  father's  gifts,  makes  the  son's  son  succeed 
in  de&ult  of  children  of  the  deceased,  and  admits  the 
daughter's  sons  only  in  default  of  the  son's  sons.*  But  as 
the  Dayabbaga  is  not  accepted  as  authority  in  the  Dravida 
school  when  it  is  in  conflict  with  the  Mitakshara,  and  as  in 
the  absence  of  any  express  provision  to  the  contrary  in 
the  Parasara  Madhavya  and  the  Smriti  Ghandrika,  works 
peculiar  to  that  school,  the  commentaiy  of  Yijoaneswara  is 
generally  followed,  it  may,  I  think,  be  fiurly  contended  that, 
in  default  of  children  of  the  deceased,  her  daughter's 
daughters,  her  daughter's  sons,  and  her  son's  sons  would  be 
the  successive  heirs  to  her  antoadheya  and  husband's 
gift  (pritidaMa  atridkan). 

The  question,  who  should  succeed  to  the  yautuka  in 
default  of  sons,  is  left  equally  unsettled  in  the  Smriti 
Ghandrika. 

So  much  for  the  succession  of  children  and  grandchil- 
dren. 

The  order  of  succession  to  the  property  of  a  woman  who  Su«»*sion  to 

■^      *^  the  MlHdhan  at 

leaves  no  progeny,  that  is,  neither  children  nor  grandchildren,  •  ohiiiiie"  "o- 
13  here,  as  in  the  other  schools,  regulated  by  the  form  of 
her  marriage ;  and  it  is  deduced  in  the  Smriti  Ghandrika 
from   the  following  texts  of   Manu,   Tajnavalkya,  Yama, 
and  Katyayaua, 

'  Sec  Dnjabbaga,  Ch.  IV,  Sec.  II,  11. 
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T.ECTUKi  X.  Mftnii : — "  It  is  ordained  that  the  property  of  a  wonun 
nuoried  by  the  oeiemooies  called  Brahma,  Daiva,  Anha. 
Qtmdharba  or  Prajajxttya,  shall  go  to  her  husband,  if  she 
die  without  issue."    (IX,  196.) 

Tfynavalklia : — "The  property  of  a  childless  vomao 
mamed  in  the  form  denominated  Brahma,  or  even  in  any  of 
the  four  unblamed  modes  of  mamage,  goes  to  her  hnsband." 
(H,  145.) 

Tama :  * — "  Wealth  which  is  given  at  the  mwriage  called 
'  Amera '  or  the  like,  is  to  be  taken  by  the  father  tiane, 
where  the  woman  dies  without  issue." 

Eatyayans :  * —  "  Wbat  was  given  }yy  kinsmen  goes,  m 
defEkult  of  the  kinsm^i,  to  her  husband." 

"'Wbat  u  received  £rom  parents  by  a  woman  married 
in  the  form  called  '  Am/ra '  asid  the  like,  goes,  in  de&nlt 
of  her  isssue,  to  her  mother  and  father." 

From  these  texts  the  rule  is  deduced  that  the  property 
of  a  childless  woman  goes  to  her  husband  if  she  had  been 
married  in  one  of  the  first  five  forms ;  in  other  cases,  it 
reverts  to  her  &ther  or  other  kinsmen  &om  whom  she  lud 
received  it ;  and  it  is  only  in  deiault  of  such  kinsmen  tli&t 
the  husband  inhierits  in  such  cases.* 
The  mUo.  But  the  eulka,  or  wealth  received  as  "  the  price  of  house- 

hold utensils,  of  beasts  of  burtii^,  of  milch  cattle,  or  orna- 
ments of  dress  or  for  works,"*  is  declared,'  on  the  basis  of  the 
text  of  Qautama,'  to  devolve  first  on  the  uterine  broUiers, 
and,  on  tiieir  default,  on  the  mother. 

The  sister's  son,  the  husband's  aistei's  son,  the  husband's 
brother's  son,  the  brother^s  son,  the  son-in-law,  and  Uie 

*  (S(eaintlie8iiii{tiChaiidxlkft,ClLlX,SM.IU,31. 

*  See  Smilti  Chuiddk>,  Ch.  IX,  Seo.  Ill,  !tO. 

*  JUd,  Seo.  UI,  29—32.         •  Hid,  Seo.  1, 5.         '  Jbid,  Seo.  UI,  SI 

'  XXVm,  23. 
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husbaod'a   younger  brother,   are  decl&red  to  be  successive  Lbctdrb  X. 
heirs  in  the  order  in  which  they  are  enumerated,  upon  the 
authority  of  the  following  text  of  Bnhaspati : ' — 

"  The  sister  of  a  mother,  the  wife  of  a  maternal  or  of  s 
paternal  uncle,  the  sister  of  a  father,  tiie  mother  of  a  wife, 
and  the  wife  of  an  elder  brother  are  declared  equal  to  a 
mother.  If  they  leave  no  male  issue  of  their  body,  nor  the 
son  of  a  daughter,  nor  a  daughter,  the  sister's  son  and  the 
rest  shall  inherit  their  property." 

But  the  exact  position  of  this  gronp  ot  heirs  is  not  given 
in  the  Smriti  Chandrika.  If  Brihaapati's  text  is  followed 
without  qualification,  this  group  would  come  after  children 
and  grandchildren,  and  before  the  husband  and  the  parents. 
This,  however,  would  conflict  with  the  rule  laid  down  in  the 
texts  of  Uanu,  Yajnavalkya,  and  other  sages  quoted  above. 
The  Hayukha*  expressly  places  this  group  after  the  hus- 
band or  the  parents  according  to  the  form  of  the  woman's 
marri^e.  And  the  same  may  be  taken  to  be  the  position 
of  the  group  according  to  the  intention  of  Devandabhatta ; 
for  he  mentions  this  group  after  stating  that  the  husband 
or  the  paternal  kinsmen  succeed  to  the  atridhan  of  a 
childless  woman,  according  as  her  marriage  was  in  an 
approved  or  in  a  disapproved  form. 

The  issue  of  a  rival  wife  are  declared  competent  to 
inherit,  if  the  deceased  leaves  "  no  prc^^y,  husband,  or  the 
like." '  But  their  exact  position  in  the  order  of  succession  is 
not  given  in  the  Smriti  Chandrika,  though  &om  the  context 
it  would  seem  that  by  the  words  '  the  Wee, '  the  author 
means  the  heirs  referred  to  in  the  text  of  Bnhaspati.  Nor 
iff  there  anything  to  shew  in  what  order  the  issue   of  a 

'  Sm  Smriti  Chuidrika,  Ch.  IX,  Soo   III,  36,  37. 
*  Ch.  lY,  Seo.  X,  30.  *  Smriti  CluuidTika,  Ch.  IX,  Seo.  Ill,  3S. 

C  3 
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Ibctube  X.  rival  Trife  inherit.  But  in  the  absence  of  any  express  provi- 
sion, I  think  it  may  be  taken,  according  to  the  i^eral  sprit 
of  the  Hindu  law  on  the  subject,'  that  the  daughten  come 
first  and  tJien  the  soii». 

The  lav  r^ating  to  the  rights  of  the  issne  of  rival  wivffi 
of  different  classes  or  castes  I  need  not  consider,  as  by  the 
prohibition  of  marrii^  in  a  ditferent  caste  in  the  present 
age,  that  law  is  become  mere  matter  of  speculative  curiosity. 

The  enumeration  of  heirs  in  the  Smriti  Cfaandrika  stops 
at  this  point,  and  neitbei'  the  husband's  $t^i7tdaa  nor  those 
of  the  iaUier  are  even  referred  to.  In  the  absence  erf  any 
provision  to  the  contrary  in  the  Parasara  Madhavys  and 
the  Smriti  Chandrika,  the  remarks  I  have  made  regarding 
the  succession  of  distant  heirs  sccording^to  the  Mayuktis 
{with  which  the  Chandrika  agrees  in  so  many  respect*)  nay 
be  taken  as  apfJicable  to  the  school  of  law  we  are  now 
considering. 

It  is  only  in  one  respect  that  those  remaj-ks  are  inapf^- 
cabie  to  the  Dravida  school,  namely,  that  the  widown 
of  the  sapindae  ate  not  recognized  here  as  heirs.  In  tie 
case  of  Bcmdam,  Settak  v.  Bandam  Maha  Lakahvty*  Uie 
High  Court  of  Madras  held  that  a  daughter-in-law  ocnild 
not  be  the  heiress  of  her  mother-in-law. 

The  mode  of  devolution  of  a  maiden's  property  according 

to  the   Chandrika*  is  tiie  same  as  that  according  to  the 

Mitakshara. 

RucKKiian  to        In  conuectioD  with  the  law  of  succession  to  stridhan  ac- 

iiineiDtf  -  vo-  Cording  to  the  Dravida  school,  I  ought  to  consider  the  law 

of  succession  to  the  property  of   that    unfortunate  dass 


>  See  Uitakshan,  Ch.  II,  Stw.  XI,  -i-l  ;  and  Smriti  Chandrika,  Ch.  U, 
Sev.  Ill,  :ii).  *  *  Uid.,  \m.  *  I'h.  IX,  Hcv.  Ill,  34,  3i, 
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of  females,   the   dancing-^la  attaiched    to   the  numerouR  LncrvRS  X. 
pagodas  in  the  South. 

You  must  Dot  imBgiiie  that  the  Hindu  taw  which  visits 
unchaetity  in  a  woman  with  the  direst  penaltien,  and  which 
declares  the  disloyal  wife  to  be  unworthy  of  stridhan' 
could  have  ever  cared  to  lay  down  any  order  of  succession 
to  the  property  of  such  women.  The  Anglo-Indian  Courts 
being  now  and  then  called  upon  to  decide  contested 
questions  of  inheritance  to  such  property,  have  been 
obliged  to  lay  down  some  rules ;  and  these  constitute  the 
whole  law  on  the  subject. 

The  earliest  reported  ease  on  the  point  is  that  of  Tara- 
munnee  Daaaee  v.  Motee  Bwneanee,"  a  Bengal  case.  In 
that  ease  a  woman,  who  had  lapsed  into  prostitution, 
having  died  leaving  two  prostitute  daughters  bom  after 
her  degradation,  and  another  daughter  bom  in  lawful 
wedlock,  the  last-named  daughter,  as  guwrdiui  on  behalf 
of  her  minor  sons,  sued  the  other  daughters  to  recover  her 
maternal  estate.  The  Sudder  Court  put  the  following 
question  to  (he  Pandit : — 

"  if  a  Hindu  woman,  who  is  an  outcast  in  consequence  of 
living  by  prostitution,  die,  and  leave  three  daughters,  one 
a  married  wranan,  and  mother  of  several  children,  ajid 
respectable  ;  the  other  two,  ptiBtitutes,  who  lived  with  the 
outcast  mother,  and  had  all  thi^ogs  in  oommoQ  with  her : 
which  will  inherit  llie  mother's  property?"  The  Pandit 
replied : — "  The  two  prostitute  daofj^ters  alone  inherit  what- 
ever the  mother  may  have  left ;  because  the  relation  of  tjie 
married  and   respectable  daughter  to  the  outcast  mother 


i;  Smriti  Cluuidiika,  Ch.  IX, 
■  7  Sel.  E«t>.,  273. 
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Lkctcix  J.  hoB  been  severed,"  Upon  receipt  of  thia  reply,  the  Court 
aflBrmed  the  judgment  of  the  Principal  Sudder  Ameen  who 
had  dismissed  the  plaintiff's  claim.  The  opinion  given  by 
the  Pandit  in  Has  case  was  recognized  as  correct  by  the 
High  Court  of  Madras  in  Myna  Bai  v.  UUa/ra-m,  in  which 
the  Court  observed :' —  "  The  Doctrine  of  Mr.  Justiee 
Strange  in  section  363  of  his  Manual  is  fully  borne  out  by 
a  dictum  in  the  case  quoted.*  It  was  a  suit  by  the 
daughter,  bom  in  wedlock  of  a  mother,  who  afterwards 
lapsed  into  proetitution,  to  recover  from  the  daughten 
bom  in  prostitution  the  property  of  the  mother.  The 
Court  held  the  plaintiff's  title  not  made  out,  because  the 
conduct  of  the  mother  had  entirely  severed  her  &om  her 
natural  family,  so  that  the  plaintiff,  the  daughter  bom  in 
wedlock,  could  not  succeed  to  her.  There  is  also  the  dic- 
tum that  the  prostitute  daughters  are  entitled  to  succeed, 
but  the  plaintiff's  case  failing  this  was  not  actually  neces- 
sary to  the  decision.  In  Madras  too  it  has  never  been 
doubted  that  the  children  of  the  prostitute  succeed  h>  the 
property  of  their  mother.  We  have  been  imable  to  find  the 
least  authority  either  in  the  books  or  in  practice,  for  u 
opinion  of  Mr.  Justice  Strange,  tiiat  the  children  most  be 
adopted  children.  The  decisions  upon  the  question  are  not 
numerous,  as  indeed  they  seldom  are,  upon  points  so  well 
established  as  to  leave  to  the  reckless  litigants  of  tliia 
country  no  hope  of  benefit  hom  contesting  them.  The 
newspaper  report  of  a  case  in  the  High  Court  of  Bombay 
coniaina  the  opinion  of  the  Judges,  in  a  case  which  did  not 
call  for  it,  that  the  Courts  in  future  ought  not  to  unde^ 


*  Tknnniuua  Danw  >,  Mote«  BnnMueo,  T  SeL  B«p.,  173 
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take  the  settlement  of  qaestions  of  inheritance  between  Leotupe  X, 
persons  of  tlie  prostitute  class  and  their  offspring,  whether 
natural  or  adopted.  The  Court,  however,  admitted  that 
their  own  precedents  were  in  favor  of  doing  so.  The  caae 
was  there  one  of  an  adopted  daughter,  and  of  course  there 
woidd  be  much  reason  for  contending  that  there  was  an 
intention  to  bring  up  the  child,  when  so  adopted,  to  prosti- 
tution.  Even,  therefore,  if  the  case  could  be  considered  an 
authority,  it  would  be  none  upon  the  present  question. 

"  Our  reasoning,  therefore,  is,  that  there  is  no  authority 
against  the  existence  of  heritable  blood  between  the 
woman  and  her  illegitimate  offspring." 

In  the  case  of  Kamakahi  v.  NagaratkTiam,^  the  ques^ 
tion  was  raised  whether  on  the  death  of  one  of  two  sisters, 
to  whom  the  office  of  dancing-girl  to  a  pagoda  bad  passed 
by  right  of  succession  from  their  mother,  the  share  of  the 
deceased  sister  devolved  on  her  daughter  (the  plaintiff)  or 
the  office  with  its  emoluments  passed  in  their  entirety  to 
the  surviving  sister  (the  first  defendant).  The  Court  in  its 
judgment  said: — 

"  There  is  no  doubt  that  in  Madras  the  issue  of  a  dan- 
cing-woman are  her  legal  heirs,  and  the  Hindu  law  of  inherit- 
ance appears  not  to  warrant  any  distinction  between  the 
descent  of  her  property  and  the  descent  of  paternal  property, 
except  that  daughters  are  placed  before  sons  in  the  order  of 
suoceesion  as  in  the  case  of  the  succession  to  stridkanum, 
and  this  without  any  qualification.  Now  as  the  property  in 
dispute  was  not  gtridhanum  of  the  plaintiff's  mother  and  her 
sister,  the  Ist  defendant  i  and  for  this  position  the  recent 
decision  of  this  Court  in   Sengamathammal  v.  Valayuda 
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LECTURit  X.  Mudali,  3  Uadras  H.  0.  Reports,  312,  is  a  direct  authority), 
the  general  rule  muat,  we  think,  be  oonaidered  to  be  that  the 
cliildren  of  dancing- women  take  by  descent  the  estate  of  go- 
parcenera  in  their  mother's  property ;  their  daughters  as  a 
class  first,  and  on  failure  of  daughters  their  sons  as  a  class. 
There  would  not  be  a  doubt  about  this  being  the  nature  of 
the  estate  in  the  case  of  sons  succeeding,  and  in  reosoi)  and 
principle  we  can  see  nothing  on  which  to  foand  any  distinc- 
tion as  to  the  estate  of  inheritance  which  daughters  take. 
The  ordinary  law  of  inheritance  must,  it  appears  to  ils. 
govern  in  both  cases  alike. 

"  The  objection  on  the  part  of  the  appellant  that  the  1st 
defendant  and  her  sister  took  a  joint  estate  with  rights  of 
BurviTorship,  was  sought  to  be  supported  by  an  argument 
oi  anali^y  drawn  from  the  rules  of  inheritance  in  the  cases 
of  several  widows  being  heirs  and  of  the  sucoesaion  of 
several  daughters  to  the  atridhanum.  of  their  moUier.  Ve 
are  not  prepared  to  lay  down  that  in  the  latter  case  the 
right  of  sorvivorship  to  the  exclusion  of  the  children  of  h 
deceased  sister  exists,  but  assuming  that  it  does,  the  argu- 
ment appears  to  us  to  be  of  no  force.  There  is  obviously 
no  analogy  between  the  present  case  and  that  of  widows 
inheriting  the  estate  of  their  husband ;  and  as  to  the  lawcj 
succession  to  atrldhanum  we  think  it  a  sufficient  answer 
that  it  is  a  peculiar  law,  and  ita  positive  restriction  (o 
maternal  property  acquired  in  a  particular  manner  precludes 
its  being  extended  by  analogy  to  a  widely  different  kind 
of  malemal  property,  the  descent  of  which  may  be  legulated 
by  the  ordinary  law  of  inheritance." 

From  these  cases  it  would  appear  that  the  rights  (^ 
children  of  dancing-women  to  inherit  their  maternal  prop- 
erty has  been  recognized  by  our  Courts.     The  law  on  the 
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suliject  has  been  summed  up  by  Strange  in  his  Manual  of  Lbctdrk  X. 
Jlindu  Law,'  thua : — 

I. — "  The  property  of  a  dancing-girl  will  pass  to  her 
female  issue  first,  and  then  to  her  male,  as  in  the  case 
of  other  females." 

II. — "  On  failure  of  issue,  the  property  of  a  dancing-girl 
will  go  to  the  pi^oda  to  which  she  is  attached." 

III. — "  With  prostitutes,  ihe  tie  of  kindred  being  broken, 
none  of  their  relatives  who  remain  undegraded  in  caste, 
whether  oflfepring  or  other,  inherit  from  them,"  "Their 
issue  after  their  degradation  succeed." 

In  Cunningham's  Digest  of  Hindu  Law*  the  broad  rule 
is  laid  down  that  "  the  succession  to  dancing-women  is  the 
ordinary  nuccession  of  Hindu  heirs  to  family  property, 
except  that  daughters  are  placed  before  sons  in  the  order 
of  succession."  It  is  true  that  this  is  opposed  to  the  second 
of  the  above  rules  quoted  from  Strange,  which  is  based 
upon  the  opinion  of  the  Sudder  Pandits ;  but  it  is  sup- 
ported by  the  ruling  of  the  Madras  High  Court  in  the  case 
of  KamaJcshi  v.  Nagarath-iuim  just  referred  to.  Moreover, 
the  correctness  of  the  rule  laid  down  by  Strange  seems 
open  to  question.  There  is  nothing  in  the  Hindu  law  in  its 
suppi»-t,  the  only  escheat  which  that  law  allows,  being  one 
in  favor  of  the  Crown ;  and  the  rule  can  therefore  be 
maintained  only  on  the  ground  of  its  being  based  upon  usage. 

The  consideration  of  the  law  of  succession  to  Btn/Otan  SncMuioD  to 

dridhan  k- 

acoording  to  the  Mithila  school  need  not  detain  us  lomr.  otding  to  th« 
The  Vivada  Chintamani,  one  of  the  leading  authorities  in 
that  school,  lays  down  a  very  simple  order  of  succession  to 
woman's  property ;  not  indeed  simpler  than  that  given  in 

'  P.  8S,  Sec.  361,  S63.  •  p.  112. 
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Lbctitbb  X.  the  Mitakshara,  but  certeinly  more  simple  than  the  order 
given  in  the  Mayubha  or  the  Chandrika. 

f^diTt^*  The  text  of  Manu,'— "  On  the  death  of  the  mother,  let  aU 
the  uterine  brothers  and  (if  unmarried)  the  uterine  dstera 
divide  the  maternal  estate,  &«.,  in  equal  shares," — and  tlut 
of  Brihaspati,* — "  A  woman's  property  goes  to  her  childreo, 
and  the  daughter  is  a  sharer  with  them,  provided  she  be 
una£Sacced ;  but,  if  she  be  married,  she  shall  not  receive 
the  maternal  wealth," — which  allow  the  joint  suocesuon  of 
sons  and  daughters,  and  which,  according  to  the  Mayukha 
and  the  Chandrika,  are  limited  in  their  application  to  Ute 
cenwadheya  and  the  priiidatta  atridhan,  are  held  by  Va- 
chaspati  Misra'  to  be  applicable  to  etridkan  of  every 
description  except  the  nuptial  gifts,  fhmitiure,  and  ti» 
like ;  and  it  is  to  these  last  that  the  texts  of  Maan,* 
Yajnavalkya,"  and  Gautama,'  declaring  the  exclusive  sue- 
cesaion  of  daughters,  are  said  to  refer. 

In  the  former  case,  that  is  the  case  of  joint  succeesion,  tlie 
word  '  sisters '  in  Manu's  text  is  explained  by  the  light  of 
that  of  Brihaspati's  text  to  mean  only  the  unmarried 
daughters ;  and  married  daughters  are  declared  entitled  to 
something  only,  so  that  their  feelings  may  not  be  voonded.' 

Other  heiif.  In  default  of  descendants  down  to  the  daughter's  soni, 
the  property  of  a  woman,  if  married  in  one  of  the  five  ap- 
proved forms  of  marriage,  namely,  the  Srahma,  Daiva, 
Arska,  Prajapatya  and  Oandharba,  goes  to  her  husband ; 
and  if  married  in  any  of  the  other  forms,  it  goes  to  her 

'  IX,  192. 
■  S«e  Bmriti  Cbandrikft,  Ch.  IZ,  Sec.  Ill,  7  ;   TjaT&tukn  HsjukL*. 
Ch.  IV,  Beo.  X,  16,  where  the  text  is  quoted  m  a  text  of  Hana. 

*  Tagore'B  tnnalotion  of  the  YiTads  Chintunsni,  pp.  2(6 — 269, 

*  IX,  13J.  •  II,  117.  •  XXVIII,  21. 

^  TivBda  Chintamani,  Tagore'a  traiuUtion,  p.  26Z. 
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mother,  and  then  to  her  foUier.*     Thia  rule  is  deduced  from  Lectdbe  X. 
the  text  of  Manu.' 

Here  the  eaomeration  of  heirs  in  the  Vivada  Chinta- 
maui  stops.  But  the  Madana  l^rijata*  mentions  the  co- 
wife's  daughter  and  her  daughter's  son,  and  the  Vivada  Bat- 
nakara*  mentions  the  group  of  heirs  given  in  Brihaspati's 
text,  namely,  the  sister's  son,  the  husband's  sister's  son,  &c., 
aa  entitled  to  inherit.  As  the  Tivada  Ratnakara  is  a  high 
authority  in  the  Mithila  school,  the  heirs  after  the  husband 
or  the  parents  wotUd  be  those  mentioned  by  Brihaspati. 
After  them  the  order  of  succession  would,  I  presume,  be 
the  same  as  that  according  to  the  Dravida  school 

A  woman's  fee,  that  is  property  received  by  her  at  the  Womnn's  fee. 
time  of  marriage  if  it  was  celebrated  in  any  of  the  three  dis- 
approved forms,  is  declared  to  belong  to  her  uterine  bro- 
thers, her  mother,  and  her  father  in  succession.* 

The  order  of  succession  to  a  maiden's  property,  according  Sneceuion  to 
to  the  Mithila  school,  is  the  same  as  that  according  to  the  prnpercr. 
Mitakshara,   being  in  &ct  based  upon  the  same  text  of 
Baudbayana  :* — 

"  The  wealth  of  a  deceased  damsel,  let  the  uterine  brothers 
themselves  take ;  on  failure  of  them,  it  shall  belong  to  the 
mother,  or,  if  she  be  dead,  to  the  father." 

A  son  adopted  by  a  woman  in  the  kritrima  form  is,  KritHsia  son. 
under  the  Uithila  law,  entitled  to  inherit  her  atridhan? 


'  Tugoiii'a  trauflUtion,  £60.  *  IZ,  196, 197. 

■  Tagore's  tnuielfttion  of  the  Tinidft  Ghintamani,  Table  of  SoccenioD 
to  the  peculiar  property  of  woman,  para.  t.  '  Ibid,  para,  vi. 

*  ViTadaChintomaai,  Tagore'a  tianilation,  p.  270.  '  Ihid. 

'  See  Haonaerteii'i  PrincipleH  of  Hindu  Law,  76  ;  S  Strange,  S04  ; 
Sreenarain  Rai  r.  Bbya  Jha,  2  Set.  Eep.,  34  ;  The  CoUactoi  of  Tichoot 
r.  Hnio  Penhad.  7  W.  B.,  500;  Hamamnt  Shlbo  r.  Joogun  Singh, 
8  W.  E.,  IB6. 

U  3 
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SUOOBBSION  TO  BTBIDHAN  A0G0RDIN6  TO  THB  BENGAL 
80HO0L. 

Succeuion  lo  sCridian  aocDTiliiig  to  ths  B«Dgil  ichool — Sncceuion  of  childna 
■nd  (heir  deicendinti — At/atiivia  ilridhaii — Sons  and  dangbten — Butm  int 
widowed  danghleiH — Favtmka  itridhan — Property  gireii  by  the  luhei— 
Adopted  siin— DBOghter'i  adopted  aoo— GrandMoa,  wbathtf  bj  hhi  m 
daughters,  take  per  ifirpci — Saccesaion  of  the  group  of  heirs  connkinjcol 
ttia  huband,  the  brothar,  aod  tbe  paienia — Heirs  attw  the  haaband,  ibe 
brnther,  and  the  parenta — Tli*  groap  of  beirs  according  to  Brihaapati'i  l(ii 
— Tbe  lapindat,  xuhiljrai,  and  mmifitadaiat  —  Paternal  kiniaiai  — Iki 
Crown— Hein  to  immoveable  property  Kiven  by  the  buaband— Hairs  lo  lix 
property  of  a  maiden. 

It  remains  now  to  consider  the  law  of  succession  tostri- 

eoHinK  to°die  <ifian  according  to  the  Beogal  achool.  That  law  difleis  from 

'  (.be  law  of  the  other  schools   in   many   respects ;  and  ite 

expounders  refer  to  the  doctrine  of  spiritual  benefit  madi 

more  frequently  than  tbe  commentators  whose  works  we 

have  hitherto  considered. 

Happily  tbe  leading  authorities  of  the  Bengal  schotJ, 
the  Dayabhaga  of  Jimutavabana,  the  Dayatattwa  of 
Raghunandana,  the  Dayakrama  Sangraba  of  Srikiishiu, 
and  tbe  Yivadavaugamava  of  Jagannatha,  are  almost 
entirely  at  one  on  the  subject  under  discuauon;  and  I 
shall  not,  therefore,  have  to  consider  separately  the  opinions 
of  Uiese  writers. 

You  mast  have  noticed  already,  that  the  order  of  succes- 
sion to  etridhaii  is  according  to  no  school  tbe  same  io  all 
cases.  It  varies  with  the  nature  of  tbe  stridhaTi,  and  also 
with  the  form  of  the  marriage  of  tbe  deceased  propiielreaa. 
Thus,  according  to  the  Mitaksbara,  ihe  orders  of  soccesion 
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vary  acoording  as  the  marriage  of  the  late  proprietress  took  Lbctcrb  XI. 
place  Id  an  approved ora  disapproved  form;  aod,  also,  accord- 
ing as  the  property  is  her  eiUka  or  is  one  of  the  other  des- 
criptions of  atridhan.  This  treatise  gives  the  law  on  the 
subject  in  ita  simplest  fonn,  there  being  a  uniform  order  of 
Huccessiou  for  children  applicable  to  every  kind  of  stridkan. 
The  Smriti  Cbaudrika,  however,  with  reference  to  the 
relative  rights  of  sods  and  daughters,  divides  stridhan 
into  three  classes,  the  yavittka,  the  arwtadheya,  and  the 
pritidatta,  and  all  other  kinds  besides  tiiese;  while  the 
Mayukha  adds  a  fourth  class,  the  aparibhasika  atridkan, 
or  woman's  property  of  every  description  other  than  what 
is  technically  called  stridhan.  In  the  Virada  Chinta- 
mani,  the  classification  is  a  very  simple  one,  there  being 
only  two  classes,  the  yavMhha,  and  stridhan  other  than 
the  yautuka. 

The  Bengal  lawyers  divide  stridhan  into  the  following  Sneeewion  «f 
three  classes  with  reference  to  the  relative  rights   of  sons  thdr  dMorad- 
and  daughters : — 
I, — The  yaiUuka. 
II. — Property  given  by  the  father.  ' 

III. — All  other  descriptions  of  stridhan. 

With  reference  to  class  III,  which  is  the  main  class, 
Jimutavahana  cites  the  following  texts : '—  Aya^imha  m-i- 

Mana : — "  When  the  mother  is  dead,  let  all  the  uterine 
brotiiers  and  the  uterine  sisters  equally  divide  the  maternal 
estate."     (IX,  192.) 

This  text,  as  I  have  already  said,  is  explained  in  Uie 
Dayabhaga  as  declaring  the  joint  succession  of  sons  and 
daughters. 

'  Dayabhsga,  Cii.  IV,  Soo.  II,  1—6. 
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[.  Briliaspati : — "  A  woman'd  property  goes  to  her  children; 
and  the  daughter  is  a  sharer  with  them,  provided  she  be 
unaffianced;  but,  if  married,  ehe  shall  Dot  receive  the 
matemal  wealth." 

Devala : — "  A  womaa's  property  is  common  to  her  wms 
and  uomarried  daughters,  when  she  is  dead ;  but,  if  she 
leave  no  issue,  her  husband  shall  take  it,  her  mother,  her 
brother,  or  her  father." 

And  from  these  texts  the  rule  is  deduced '  that  "  the  son 
and  maiden  daughter  have  a  like  right  to  succeaaion.  On 
ftulure  of  either  of  them,  the  goods  belong  to  the  other. 
On  failure  of  both  of  them,  the  succession  devolves,  with 
equal  rights,  on  the  married  daughter  who  has  a  son,  and 
on  her  who  may  have  male  issue.  For,  by  means  of  their 
SODS,  they  may  present  oblations  at  solemn  obsequies." 

Here  '  maiden  daughter'  means  one  not  only  unmarried 
but  also  unbetrothed  ;  and  it  has  been  held  by  the  High 
Court  of  Bengal  in  the  case  of  Sreenatk  Qangooly  r.  Surbo- 
mongola  Debia*  that  a  betrothed  daughter  has  no  right  to 
inherit  the  mother's  atridhan  jointly  with  a  son.  The 
Court  in  their  judgment  in  that  case  said : — "  The  question 
then  arises  whether  under  the  Hindoo  law  the  plaintiff, 
as  a  betrothed  daughter,  was  entitled  to  a  share  in  this 
property  with  her  brothers.  On  turning  to  the  Dayabhsga, 
Chapter  IV,  Section  2,  on  the  succession  of  a  woman's 
chUdren  to  her  separate  property  in  the  third  doke,  the 
law  is  thua  laid  down — '  A  woman's  property  goes  to  her 
children,  and  the  daughter  is  a  sharer  with  them,  provided 
she  be  unaffianced ;  but  if  married  she  shall  not  receive  the 
matemal  wealth.'  In  the  next  pai'agraph,  the  commentator 
interprets  the  meaning  of  the  above  sentence  by  saying— 
'  DBjabh»g»,  Ch.  IV,  Boo.  II,  9.  '  10  W.  E-,  i6». 
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'  Here    the  vord  '  children '  iutoDds  sons,  and  they  shsxo  Lbctues  XI. 
their   mother's  goods  with  imbetrothed   daughters.* 

"  The  Principal  Sudder  Ameen  has  decided  that  the  betro- 
thed or  nnhetrothed  daughter  inherits  her  mother's  property 
with  sons.  We  think  that  the  quotations  which  we  have 
above  made&om  the  Dayabhaga  distinctly  show  that,  under 
the  Hindu  law,  the  oubetrothed  daughter  alone  inherits 
with  sons.  Taking,  therefore,  the  evidence  as  showing 
that  the  plaintifT  was  a  betrothed  daughter,  we  are  of 
opinion  that  she  is  not  entitled  to  inherit. 

"  In  paragrt^h  4  and  paragraph  6  of  the  same  Section, 
the  law  is  lud  down  on  this  point  by  other  commentators, 
but  it  is  not  equally  distinct.  The  words  are,  that  '  the 
brothers  are  entitled  to  succeed  with  unmarried  daughters.' 
It  may  be  a  question  whether  '  unmarried'  is  used  as 
distinguished  from  '  unbetrothed.'  The  Sanskrit  word 
which  is  used  on  both  these  occasions  is  the  word  '  Coo- 
maree '  which  is  the  word  used  generally  for  an  unbetrothed 
daughter ;  and  that  the  word  '  unmarried '  does  here  mean 
'  nnbetroUied '  is  clear  from  what  precedes  it,  which  we 
have  already  quoted." 

Jagannatha,  however,  seems  to  be  of  a  different  opinion  ; 
and  he  notices  an  adverse  ailment  thus :' — "  But  as  a 
son,  who  would  be  debarred  by  the  existence  of  his  own 
&ther,  has  an  equal  claim  to  the  patrimony  with  his 
paternal  nncle,  who  had  an  equal  right  with  his  father, 
so  likewise,  in  the  present  instance  a  betrothed  daughter, 
who  would  have  been  debarred  by  a  daughter  not  be- 
trothed, has  an  eqnal  title  with  a  son  who  had  an  equal 
title  with  the  daughter  who  was  not  betrothed." 

■  Colebiooko'a  Digwt,  Bk.  T,  190, 
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■  ijHTiuaB  XI.  After  giving  the  rule  stated  above,  the  author  of  the 
Dayabhaga  continues:  ' — "Hence  the  daughter's  son  is 
entitled  to  the  property  on  £Eulure  of  the  daughters  above 
described :  for  the  text  of  Uanu*  expresses, '  Even  the  son  of 
a  daughter  delivers  him  in  the  next  world  like  the  eon 
of  a  son.'  Neither  a  barren  nor  a  widowed  daughter 
inherits;  for  these  present  not  oblations  at  solemn  obse- 
quies, either  in  person  or  by  means  of  their  offspring." 

"  But,"  adds  he,'  "  if  there  be  a  son's  son  and  a  daughter's 
son  claiming  the  successiou,  the  son's  son  has  the  exclusive 
title;  for,  it  is  reasonable,  since  the  married  daughter  is 
debarred  from  the  inheritance  by  the  son,  that  the  aon 
of  the  debarred  daughter  shall  be  excluded  by  the  son 
of  the  person  who  bars  her  claim." 
Barr«nuid  After  Uie  daughter's  son,  Jimutavahana  admits  the 
daughure.  barren  and  the  widowed  daughters,  though  tbey  are 
unfit  to  confer  spiritual  benefit,  on  the  ground  that  "&ey 
also  are  her  ofispring,"  and  that  "  the  right  of  others  to 
inherit  is  declared  to  be  on  failure  of  issue,  "* — that  in,  in 
other  words,  on  the  ground  of  natural  love  and  afiection. 

Thus  Jimutavahana  so  far  allows  the  doctrine  of  spiiit- 
ual  benefit  to  be  subordinated  to  other  consideratimB. 
But  his  followers,  Raghunandana  and  Srikrisbua,  who  are 
more  rigid  and  systematic  in  following  out  that  doctrine, 
interpose  other  heirs  between  the  daughter's  sons  and  the 
barren  and  widowed  daughters,  on  the  ground  of  their 
competency  to  confer  spiritual  benefit.  Both  these  com- 
mentators place  the  son's  grandson  in  the  male  line  imme- 
diately after  the  daughter's  son ;  and  Srikrishna  adds  a 
further   group   of  heirs,    namely,  the  son,  grandson,  and 

'  Ch,  IV,  Sec.  II,  10.    "  IX.  133.     '  Ch,  IV,  Sec.  11.  11.     '  Hid.  H 
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great  granJson  (in  the  malf  line)  of  a  rival  wife,  after  the  Lectubb  XI. 
great  grandson  of  the  deceased,  and  before  her  barren  and 
widowed  daughters.'  There  is,  therefore,  a  clear  conflict 
of  aathority  on  this  point,  and  the  ordinary  explana- 
tion that  the  eniuneration  of  heirs  in  the  Dajabh^a  is 
not  meant  to  be  exhauBtive,  wiU  be  of  little  avail  here,  as 
the  barren  and  widowed  daughters  are  placed  immediately 
after  the  daoghter's  sons  in  plain  and  unambiguous 
language.'^  In  this  conflict  of  authority,  the  order  accord- 
ing to  Srikrishna  is  the  one  that  has  been  generally  accep- 
ted.* But  it  may  be  nrged  that  Jimutavahana's  rule  is 
more  authoritative,  and,  in  the  present  instance,  also  more 
equitable  than  that  of  his  followers. 

With  regard  to  class  I,  or  yautuka  stridhan,  Jimuta-  rnhibi  irrt- 
vahana  cites  the    following  text  of  Maou : — "  Property 
given  to  the  mother  on  her  marrit^  (yautvJca)  is  the 
share  of  her  unmarried  daughters."     (IX,  131.) 

The  term  yautuka  is  thus  expluned.*  "Here  yaMtuka 
signifies  property  given  at  a  marriage :  the  word  yuta, 
derived  from  the  verb  3/u,  to  mix,  imports  'mingling;' 
and  mingling  is  the  union  of  man  and  wontan  as  one 
person,  and  that  is  accomplished  by  marriage.  For  a  pas- 
saga  of  scripture  expresses, — '  Her  bones  become  identified 
with  his  bones,  flesh  with  flesh,  skin  with  skin.'  There- 
foi«  what  has  been  received  at  the  time  of  the  marriage 
is  denominated  yautvka. 

'  See  DafKtattws,  Golftp  Cbandia  Saiku's  truulfttion,  Ch.  Z,  8 ;  8ri> 
kriBhiia's  oommentary  on  tlie  D^^haga,  Ch.  FT,  Beo.  Ill ;  Dayaknai* 
Sangnha,  Ch.  II,  8eo.  IV,  9.  *  DayabhKgft,  Cb.  IV,  Sea.  II,  12. 

*  8m  Haonagten's  Frinoiplw  of  Hiadn  Law,  39,  40 ;  Sbuna  Ohnm's 
VfaTaBtha  Darpaua,  716—719  ;  lee  aim  1  Strange,  2GI. 

*  Oayobhaga,  Ch.  IV,  Soo.  H,  14, 16.  The  woid  may  be  read  M  yantuha 
or  yavtaia,  see  the  Vlmnltrodsya,  S  W.  and  B.,  82. 
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Lrctubb  XI.  "  Accoi'diogly  (uDce  the  term  aignifies  irealtb  received 
at  the  time  of  tbe  marriage),  Vasistha  says, — '  Let  the 
females  share  the  nuptial  presents  (parmayya)  of  th«r 
mother.'  For  parinayya  aigoifies  wealth  received  at  a 
marriage  (^arinayana)." 

Toacbing  the  meaning  of  the  term  yautithct,  the  following 
observations  of  Ur.  Justice  Ainslie,  in  his  judgment  in 
Bistoo  Perahad  Bv/rral  v.  Radha  Soonder  iVotii*  ma;, 
I  think,  he  usefully  consulted.  Speaking  of  certain  items 
of  property  in  dispate  in  that  case,  the  learned  Judge 
observed: — "The  Munsif  has  found  distinctly  that  these 
articles  were  given  before  the  bride  was  taken  from  her 
Mber's  house.  He  seems  indeed  to  treat  these  as  gifU 
in  the  bridal  procession,  but  the  Judge,  who  has  adopted 
the  facts  as  found  by  the  Hunsif,  has  more  oamtAj 
described  them  as  gifts  to  the  bride  at  her  marriage,  whidi 
was  not  concluded  at  the  time  of  presentation,  as  Uie 
baeee  bihaho  is,  we  understand,  a  part  of  the  marriage 
ceremonies  among  persons  of  the  class  of  the  parties  to 
this  suit.  It  has  been  contended  that  the  gifts  which  rank 
as  'yautvhi'  are  those  given  before  tihe  nuptial  fire  only, 
that  is,  while  the  fire  is  maintained ;  but  in  the  Days- 
krama  Sangraha,  page  34,  it  is  said,  the  ezpresnon,  'before 
the  nuptifd  fire'  occurring  in  the  text  (of  Katyayans) 
before  cited,  and  that '  at  Uie  time  of  the  nnptials '  in  tlie 
text  of  Yyasa,  are  both  illustrative.  The  text  of  Eataya- 
yana  is — '  What  is  given  to  women  (U  the  time  of  their 
■marriage  near  the  nuptial  fire,  is  celebrated  by  the  wise 
as  tiie  women's  peculiar  property  bestowed  before  the 
nuptial  fire.'  So  that  the  restriction  contended  for  can- 
not be  maintiuned.  'Given  before  the  nuptial  fire*  is 
'  16  w.  B.,  116. 
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only  a  term  to  signify  all  gifts  during  the  continuance  of  Lectdsb  XI. 
the  marriage  ceremonies." 

This  view  ia  in  accordance  with  the  opinion  of  Ragbu- 
nandana,  who  says  in  the  Dayatattwa  (Golap  Chandra 
Sastri's  translation,  Ch.  X,  15) : — "  The  time  of  marriage 
means  time  previous  and  posterior  to  the  actual  time  of 
marriage.  This  ia  described  in  the  treatise  on  marriage  to 
begin  from  the  araddha  for  prosperity,  and  to  end  with  the 
ceremony  of  prostrating  before  the  husband." 

From  the  foregoing  text  of  Manu  (IX,  131),  it  is  inferred 
that  the  texts  of  Gautama'  and  Yajnavalkya,*  from  which 
the  Mitakshaia  deduces  the  exclusive  succession  of 
daughters  to  their  mother's  stridhan,  relate  only  to  the 
yautuka,  or  property  received  by  a  woman  at  the  time  of 
her  marriage.* 

The  relative  rights  of  different  classes  of  daughters  are 
here,  as  in  the  other  schools,  based  upon  the  text  of 
Gautama  referred  to  above ;  but  the  construction  put  upon 
that  text  by  Jimutavahana  and  his  followers*  is  altogether 
different  from  that  according  to  the  lawyers  of  the  other 
schools.  The  text  iu  accordance  with  Jimutavabana's 
interpretation  has  been  thus  rendered  by  Colebiooke :' — "  A. 
woman's  separate  property  goes  to  her  daughters  unaffianced, 
and  to  those  not  actually  married," — the  word  '  apratta ' 
being  taken  iu  the  sense  of  '  unaffianced,'  and  the  word 
' a^roMsthita'  in  the  sense  of  'not  actually  married,' 
The  order  in  which  daughters  succeed  to  the  yautuka, 
therefore,     stands  thus:" — First,  unaffianced  daughters; 

'XXVni,2t.  MI,  117.  '  Daf  BUiagB,  Oh.  IT,  Sea.  II,  13. 

*  See  DsTabha^  Ch.  IV,  Sec  II,  23  ;  Da;at»Uwa,  Gh.  X,  13  ;  Di^a- 
knuua  Sangiaha,  Ch.  11,  See.  Ill,  4,  S, 

*  D&;abba«»,  Ch.  IV,  Beo.  II,  13.    The  test  in  the  original  roue  thm  : 
HfilfWlprf-»|  '  lMd,23. 

■  8 
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LicTDRB  XI.  then,  afiBanced  daughters;  next,  married  daughters.  "  For," 
says  JimutaTabana,*  "  the  right  of  the  female  issne 
generally  is  suggested  by  the  term  '  daughters '  (m 
Gautama'a  text),  and  the  special  mention  of  '  unaffianced ' 
and  'unmarried'  which  followa,  is  pertinent  as  declara- 
tory of  the  order  of  succession  (and  not  as  a  limitation  of 
the  preceding  general  term)." 

Among  married  daughters  sgain,  Srikrishna  makes  a 
distinction,  giving  precedence  to  the  daughters  who  have, 
or  are  likely  to  have,  male  issue,  and  allowing  barren 
and  widowed  daughters  to  inherit  equally  in  their  default' 
Touching  the  rights  of  barren  and  widowed  daughters 
generally,  Jagannatha'  ou^es  the  following  remarks,  whkli, 
thoagh  not  very  lucid  in  themselvea,  may  serve  to  illustnte 
the  nature  of  the  reasoning  employed  by  the  Bengal  lawyers 
ill  treating  of  this  subject: — "  But  others  hold,  that  these 
female  heirs  succeed  merely  as  daughters ;  they  were  before 
debarred  by  persona  who  confer  benefits  on  the  female  aoces> 
tors,  but  have  now  gained  the  opportunity  of  asserting  their 
claim.  Is  not  this  inaccurate,  since  the  son  of  a  dau^ter 
confers  no  benefit  on  his  maternal  grandmother?  Ifitbesftid, 
benefiting  her  husband  and  the  rest,  he  immediately  confos 
benefits  on  her ;  it  is  answered,  a  married  daughter  wonkt 
not  in  that  case  succeed  in  preference  to  the  son's  son.  To 
the  question  thus  proposed  the  answer  is,  since  a  martisd 
daughter  may  confer  benefits  on  the  husband  of  her  mother 
by  means  of  her  son,  she,  who  thus  afiords  some  advantage, 

■  D^vbluga,  Ch.  IV,  S«a  U,  23. 

*  Bee  BnmniBrj  of  the  Order  of  Bnooewicin  by  SrikrUluu  in  Ui  m(* 
to Oie  D»jkbbagft,  Oh.  IT,  Seo.  HI,  and  alao  the  D»7kknuiw Sai^r*^ 
Ch.  II,  See.  ni,  6,  7. 

■  Oolebiw^'e  Dlreat,  Bk.  T,  196,  ogmineataij,  ToL  II,  pp .  Ill,  <» 
(Haded.) 
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being  at  the  same  time  '  daughter'  and  '  issue  of  the  body'  I-ectuex  XI, 
of  her  mother,  canaot  be  debarred  by  those  who  confer 
greater  benefits ;  for  the  advantages  afforded  are  not 
principally  considered  in  treating  of  separate  property 
held  by  women.  But  barren  and  widowed  daughters,  con- 
ferring not  the  least  benefit,  ought  to  inherit  aftier  the 
great-grandson  in  the  male  line,  but  before  the  husband, 
because  they  are  daughters,  and  sprang  from  the  body  of 
their  mother.  Then,  should  not  these  two  inherit  before 
the  grandsons  of  a  son,  whether  in  the  male  or  female  line 
of  descent  from  him  ?  It  may  be  answered,  what  should 
prevent  their  Huccession  to  this  property  any  more  than  to 
the  estate  of  one  who  leaves  no  male  issue  ? 

"  But  others  again  affirm,  since  there  is  no  proof  that  the 
funeral  cake  ofiered  at  the  double  set  of  oblations  shall  be 
chiefly  considered  in  the  saccession  to  separate  property 
held  by  women,  therefore  the  barren  and  the  widowed 
daughters  who  offer  the  anniversary  cake  may  inherit 
before  a  daughter's  son." 

And  in  another  place '  he  says, — "  The  succession  of  a 
daughter  to  the  sepiunte  property  of  her  mother  is  express- 
ly ordained  by  law,  not  deduced  from  reasoning.  Were  it 
inferred  firom  argumenl,  she  would  have  no  right  if  a  son 
existed. " 

The  last  sentence  in  the  former  of  the  above  two  quota- 
tions may  require  a  word  of  esplanaUon.  '  The  double  set 
of  oblations'  means  the  parvarut  srad^ia,  at  which  two 
sets  of  oblations  are  offered,  one  to  the  paterxal,  and  one  to 
the  maternal,  ancestors ;  while  the  anniversary  aradd&a  is  the 
ekoddishta  araddka,  or  araddka  in  honor  of  a  single  ancestor. 
The  eame  passage  shows  that,  in  the  opinion  of  some 
'  Colebrooke's  Digest,  Bk.T,  495,  oonunairtMj. 
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Lbctuse  XI.  la-ffyers  Bt  least,  the  spiritual  benefit  which  is  taken  into 
consideration  in  detennining  the  right  to  inherit  etridhan, 
is  of  a  nature  different  from  that  which  is  taken  into 
account  in  laying  down  the  order  of  succession  to  the 
property  of  a  male  owner. 

On  failure  of  all  daughters,  the  right  of  inheritance 
devolves  on  the  son.'  This  rule  is  deduced  by  Jimutft- 
vahaua  from  the  text  of  Narada,*  upon  which  Vijnanet- 
wara*  bases  his  doctrine,  that  after  daughters  their  sons, 
and  not  the  sons  of  the  deceased  proprietr^,  are  entitled 
to  the  heritage. 

In  default  of  the  son,  the  daughter's  son  inherits  wealth 
received  at  the  time  of  marriage ;  "  for,"  says  Sri- 
krishna,*  "  it  is  reasonable  that  since  the  daughter's 
claim  is  preferred  to  that  of  the  son,  the  sou  o{  the 
debarred  son  should  be  excluded  by  the  son  of  the  peisoa 
who  bars  his  claim." 

In  default  of  the  daughter's  son,  the  son's  son  succeeda, 
and  failing  him  the  son's  grandson  in  the  male  line.' 

Failing  the  great  grandson,  the  succession  devolTes  on 
tiiO  son  of  a  rival  wife.^ 

In  de&ult  of  the  son  of  the  rival  wife,  a  woman's 
yaiUuka  goes  to  the  grandson,  and  failing  him,  to  the  great- 
grandson  of  the  rival   wife ;   for,   says   Srikrishna,  "  they 

>  DaTBblu^a,  Ch.  lY,  Seo.  II,  26  ;  Da^akiBinB  SauKialia,  Ch.  II, 
Sec.  III.  8. 

*  XIII,  2,  cited  in  the  DarabhogB,  Ch.  lY,  Sea  n,  13.  The  text  ntu 
thus: — "  Let  the  dangliten  t»ke  the  motlier's  wealth  :  on  (■ilnie  of 
danghten  (tati,  her  (or  their)  uaoe."  The  prtmoun  tat  whieb  it 
uniiiflected,  and  may  be  taken  in  eiUier  number,  in  taken  bj  JimataTahiiM 
to  stand  for  '  mother,'  and  by  Yijiumsawan  to  Etaud  for  '  dfto^tei*.' 
8ee  Dayabhaga,  Ch,  IV,  Seo.  II,  17—20. 

>  Uitakshara,  Ch.II,  Seo.XI.  IS. 

<  Dayekrama  Sangraha,  Ch.  II.  Sec  III,  9. 

•  Ibid,  10,  *  Ibid,  li. 


.abyG00»:^Ic 


FROPKHTT  GIVEIT  BT  THE  FATHEH.  421 

botli  present  oblations  to  her  husband  in  which  she  also  Lectubk  32, 
participates." ' 

The  order  of  succession  relating  to  atridkan  falling  under  ?"2f^2^™' 
class  II,  or  property  given  by  the  father,  is  not  clearly 
settled.     It  is  deduced  from  the  following  text  of  Manu  :* — 

"  The  wealth  of  a  woman,  which  has  been  in  any  man- 
ner given  to  her  by  her  father,  let  the  Brahmani  damsel 
take ;  or  let  it  belong  to  her  ofispring."  Upon  this  text, 
Jimutavahana  has  the  following  commentary  ■? — "  Since  the 
text  specifies  '  given  by  her  father,'  the  meaning  must  be, 
that  property,  which  waa  given  to  her  by  her  father,  even 
at  any  other  time  besides  that  of  the  nuptials,  shall  belong 
exclusively  to  her  daughter :  and  the  term  Brahmani  is 
merely  illustrative  [indicating  that  a  daughter  of  the  same 
tribe  with  the  giver  inherits].  Or,  lest  the  term  should 
be  impertinent,  the  text  may  signify  that  tha  Brahmani 
damsel,  being  daughter  of  a  contemporaiy  wife,  shall  take 
the  property  of  the  Cfhairiya,  and  of  other  wives  dying 
childless,  which  had  been  given  to  them  by  their  fathers." 

In  regard  to  this  class  of  etridhan,  the  authorities 
differ  on  two  points : — 

In  the  first  place,  it  is  not  clear  whether  this  class  com- 
prehends property  given  by  the  father  even  at  the  time  of 
marriage;  or  whether  it  includes  only  property  ^vea 
by  him  at  any  time  other  than  the  time  of  marriage, 
nuptial  presents  by  the  father  coming  under  the  head  of 
yavivJea.  The  former  view  is  mfUDtained  by  Srikrishna 
in  the  Dayakrama  Sangraha.*  But  the  latter  seema  to 
be  in  accordance  with  the  opinion  of  Jimutavahana,  as 

I  Jttjaknma  SugTaba,  Cb.  II,  Sec  III,  13. 

■  IX,  198,  cited  in  the  DsTabhaig*,  Ch.  IT,  Sec  II,  16. 

*  DsTkbluga,  C3i.  IT,  Sec.  II,  IG.  *  Ch.  n.  Sec  T,  1. 
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IiEctDRB  XI.  taaj  be  gathered  from  the  above  extract ;  and  it  is  the 
view  that  ia  maintained  by  Srlkrishoa  himself  in  his 
commentary  on  the  Dayabhaga,  and  is  accepted  as 
correct  by  Macn^hten*  and  Sbamacharan,*  and  perhaps 
also  by  Strange* 

In  the  second  place,  the  order  of  succession  to  this  class 
of  atridhan  as  laid  down  by  Srikrisbna  in  the  Dayakr&ma 
Sangraha*  is  different  from  that  given  in  the  commenUiy 
on  the  Dayabhaga  by  Srikrishna  himself.  The  order^ven 
in  the  Dayakrama  Sangraha  is  the  same  as  that  for  tbd 
yautuka;  and  it  seems  to  be  io  accordance  with  the  opinion 
of  Jimutavahana  fuid  of  Baghunandana.'  Bat  the  order 
given  in  Siikrishna's  commentary  is  the  one  that  has  been 
generally  accepted  as  correct;*  and  according  to  it  the 
successive  heirs  are, — the  maiden  daughter,  the  son  (and 
then,  as  in  the  case  of  the  ayavivhi),  the  daughters  having 
and  likely  to  have  mole  issue,  the  son's  son,*  the  daughter's 
son,  the  son's  grandson  in  the  male  line,  the  son  of  a  rival 
wife,  her  grandson,  and  her  great-grandson  in  the  male 
line,  and  the  barren  and  the  sonless  widowed  daughteis. 

Adopted  ton.  Has  a  son  by  adoption  the  same  rights  as  a  son  of  the 
body  ?  This  question  I  have  already  considered  in  a  pre- 
vious lecture  ^  wil^  reference  to  the  Mitakshara  law,  and 
I  have  only  to  add,  that  the  remarks  I  have  made  there 
are  equally  applicable  to  the  law  of  the  Bengal  school. 
There  is  only  this  difference  which  ought  to  be  Doted, 
that   in   the  event   of   the    co-existence    of  an   adopted 

*  PrinoIpleB  of  Hiudn  Law,  39,  iO.  ■  TyftTMthft  Dkrpuu,  TIS,  719. 
)  1  Strange,  ZSl.           '  Oh.  II,  Seo.  T.  *  OaTatattn,  Ch.  Z,  IE. 

*  Bee  HacnasIiteii'H  Priiiofpl«e  gf  Hindn  Law,  39,  40 ;  1  Stnng«i  !C1 ; 
and  Tyarartha  Daipaoa,  718, 719. 

'  See  Da^nbh.  SiromaDi's  ed.,  1863,  p.  17S.  Colebrooke'B  traiiilaticn  ii 
here  Blightlr  difleioDt.  ■  Leotan  IX,  ante,  pp.  9U— 90. 
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son  lud  ft  son  of  tlie  body,  the  share   of  the  former  will  be  Lectfbr  XI, 

here  a  half  (and  not  a  third)  of  the  share  of  a  legitimate 

son,* 

So  in  the  case  of  grandflons  by  adoption  (in  the  mftle  lioe), 
the  remarks  I  have  made  before*  are  equally  applicable  to 
the  Bengal  law,  subject  to  the  difference  in  the  rule  about 
shares,  noticed  ftbove. 

The  question  whether  the  adopted  son  of  a  daughter  is  Duifcbtn'* 
entitled  to  succeed  in  the  same  way  as  the  son  of  her  body, 
has  also  been  considered  already  in  a  former  lectare,*  with 
reference  to  KUtakshara  law,  and  the  conclusion  arrived  at 
there,  seems  to  be  equally  true  for  the  Bengal  school  It  is 
true  that  one  of  the  strongest  ailments  against  the  rights 
of  the  daughter's  adopted  sou  under  the  Benares  law  is 
based  upon  the  &ct  that,  according  to  that  law,  he  would, 
if  admitted  as  an  heir,  exclude  the  eon  of  the  deceased 
heraelf ;  and  that  this  argument  does  not  hold  good  under 
the  Bengal  law.  But  in  the  Bengal  law,  a  new  argument 
against  the  daughter's  adopted  son's  claim  is  furnished  by 
the  fact  that  a  very  inferior  position  is  assigned  to  the 
barren  daughter  owing  to  her  inability  to  confer  spiritual 
benefit  through  a  son,  which  would  not  have  been  the  case 
had  her  adopted  son  been  regarded  09  holding  the  some 
position  as  her  legitimate  son  in  relation  to  her  mother. 

The  question  whether  the  son's  sons  and  the  daughter'! 
sons    inherit   stridha/n   per    stirpes    or  per   capita    has  ^ 
not  been   considered    by    the    Bengal   lawyers.     In    the^^ 
absence  of  any  express  provision  to  the  contrary  in  their 
writings,  the  rule  liud  down  in  ihe  Mayukha*  and  the 

•  Saa  DftTsbhaga,  Ch.  X,  ft  1  D^aiknma  SaDgnha,  Ch.  VII,  23  1 
Dattaka  ChandrikK,  8eo.  T,  IS,  16;  TyaTuthA  DBTpona,  pp.  909,  910; 
■ee  alM>  SnUierlaiid'a  Note,  XZII.  ■  Bee  Leotnie  IX,  ante,  pp.  870,  STl. 

*  6ee  Lecture  IX.  ante,  p.  361.       •  Ch.  IT,  Bee.  X,  21. 
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IiKCTUBB  SI,  Smriti  Cbandrika '  that  graadsons  by  daughters  as  well 
as  graadsons  hy  bods  inherit  their  grandmother's  propert; 
per  Btirpea,  may  be  taken  to  be  the  correct  mle  aim 
for  the  Bengal  school. 

TJponthe  question — "Why  do  not  a  son,  a  son's  son, 
and  the  sou  of  a  grandson,  jointly  inherit  the  estate  of 
a  married  woman,  as  they  do  the  property  left  by  a 
man  ? " — Jagannatha  observes :  * — "  To  this  some  reply, 
Jimutavahana  does  not  deduce  the  rule  of  succession  to 
the  estate  of  a  woman  from  a  text  relative  to  the  in- 
heritance of  property  left  by  a  man;  but  oo  some 
occasions  he  cites  a  text  concerning  this  subject  in  a  form 
of  illustration  to  confirm  the  rule  otherwise  deduced :  thtu 
the  same  reasoning  not  being  equally  applicable  to  the 
property  of  a  man,  and  to  that  of  a  voman,  it  ia  improper 
to  deduce  rules  concerning  the  estate  of  a  woman  &om  texts 
relative  to  property  left  by  a  man." 

The  daughter's  daughter  is  no  heir  to  etridhan  onder 
the  Bengal  law. 

So  much  for  the  succession  of  children  (a  term  which 
also  means  the  sons  of  a  rival  wife  and  their  male  issue), 
SocoeuiDn  of        If  a  woman  dies  leaving  no  pri^ny,  that  is,  none  of  the 

th«  RTOUp  of 

bsiniunaiitiiie  heirs  enumerated  above,  the  next  (rroup  of  heirs  consists 
of  thehiubuii^  °        '^ 

(h«  broihei,     of  hoF  parents,  her  brother,  and  her  husband :  but  the 

•iidtbep»-  _    "^      _ 

noM.  order  in  which  they  inherit  is  not  the  same  for  every  des- 

cription of  stridkaTi.  The  different  orders  of  their  succes- 
sion  to  her  property  are  deduced  by  the  Bengal  lawyets 
from  the  following  texts : — 

Uanu : ' —  "  It  is  ordained  that  the  property  of  a  woman 

■  Ch.  IX,  8eo.  Ill,  36. 

•  Colebnx^'H  Digeat,  Bk.  V,  498,  oommeiitaiy,  Vol.  II.  612  (Mad.  «a.) 
'  Cited  in  the  DayBbhi^a,  Oh.  IT,  Boo.  II,  27  ;  Gh.  IT,  Sen.  III.  3 ; 
D^atattwa,  Oh,  X,  20  ;  DoTftkiaiu  Bkngralu,  Oh.  II,  fieo.  Ill,  14,  IS. 
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married  by  the  ceietaomes  called  Brahma,  Daiva,  Arska,  Lkctubk  XI. 
OamStarba,  and  Prajapatya,  shall  go  to  her  husband,  if  she 
die  without  issue.  But  her  wealth,  given  to  her  on  her 
numriage  in  the  form  called  Asura,  or  either  of  the  other 
two  (Baeskaaa  and  Paisacha),  ia  orduned  on  her  death 
without  issue  to  become  the  property  of  her  mother  and 
of  her  father.  "    (IX,  196, 197.) 

Yajnavalkya :' — "  That  which  has  been  given  to  her  by 
her  kindred,  as  well  as  her  fee  or  gratuity,  and  anything 
bestowed  after  mairiage,  her  kinsmen  take,  if  she  die  with- 
out issue." 

"  The  separate  property  of  a  childless  woman  married 
in  the  form  denominated  Brahma,  or  in  any  of  the  four 
(uablamed  forms  of  marriage,)  goes  to  her  huaband." 
(II,  144,  145.) 

Katyayaoa  :* —  "  Immoveable  property  which  has  beeii 
given  by  parents  to  their  daughter,  goes  always  to  her 
brother,  if  she  die  without  issue." 

"  That  which  baa  been  given  to  her  by  her  kindred,  goes 
on  &ilure  of  kindred  to  her  huaband," 

Devala :' —  "  A  woman's  property  when  she  is  dead  bo- 
comes  the  common  inheritance  of  the  sons  and  the  daugh- 
ters :  in  default  of  children,  let  the  husband,  mother, 
brother  or  iather  take." 

Qautama  :* —  "  The  sister'^  fee  (aulka)  belongs  to  the 
uterine  brothers ;  after  them  it  goes  to  the  mother,  and  next 
to  the  &ther.     Some  say  before  her."     (XXVIII,  22,  23.) 


■  Cited  In  the  DBjabliKKK,  Oh.  IV,  Sea.  Ill,  10,  3  ;  Ch.  IT,  Sm.  II,  U  ; 
Dajakrams  SuigTa}ui,  Ch.  II,  Sec.  Ill,  16. 

■  Cited  in    tlia  Dafabhoga,  Ch.   IT,  See.   Ill,  12.    29;    Dayatattwo, 
Ch.  X;  ll.Dajakcama  San^raha,  Ch.  II,  Sed.  111,16,21. 

*  Cited  in    the   DayatntCwa,  Ch.   X,  26 ;  the  DuTaktama  Sangrahn, 
Ch.  II,  Sac.  IT,  3.        *  Cited  in  tlie  DBfabbi^a,  Ch.  IV,  Sec.  Ill,  37. 
T  3 
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Lgctitbb  XI.  Unlike  the  commentators  of  the  other  Bchoolg,  who  hold 
that  the  text  of  Maca  and  the  second  of  the  two  renes  of 
Yajnavalkya  quoted  above  apply  to  all  kinds  of  ttTidhan 
except  the  eulka,  JimutaTahana  maintains  that  these 
passages  relate  only  to  property  obtained  by  a  woman  at 
the  time  of  her  marriage.  To  the  foregoing  text  of  Hann, 
he  subjoins  the  following  commentary  :> —  "  It  is  not  right 
to  interpret  the  text  as  signUying,  that  any  property  of 
whatever  amount,  which  belongs  to  a  woman  married  by 
any  of  those  ceremonies  termed  Brahma,  itc,  whether 
received  by  her  before  or  after  her  nuptials,  devoWea 
wholly  on  her  husband  by  her  demiae.  For  the  tertiu 
employed  in  the  text  signifying  '  at  marriages  in  the  l<»in 
denominated  Brahma,  &c.,'  indicate  time,  &c" 

"  Therefore  the  observation  of  Viswarupa,  that  the  text 
relates  to  woman's  property  received  at  the  time  of  tbe 
nuptials,  should  be  respected." 

The  first  of  the  two  verses  quoted  from  Yajnavalkytis 
taken  to  relate  only  to  the  three  kinds  of  HridJian  mentioned 
there,*  and  Jimntavabana  has  the  following  comments  upon 

■  Dayabhagft,  Ch.  IV,  Seo.  Ill,  4,  B. 

■  Sea  Dayftbhmgs,  Ch.  IT,  Beo.  HI,  tO.  The  kbon  inteipteUtioB  of 
TajnanUkja's  text  is  different  from  Uiat  adopted  in  tiie  HUakibkA 
In  the  original,  this  text  and  the  oonplets  immediktelj  pteoedieg  ud 
following  it  mn  titoa  : — 

Pni  im  wfit  *r«^fl^M»Kj  ipni'  i 

Vfv  ^fn^  Hwnli^if^  "JI*  fir  I 
jfirwv  i^TBT  ^^us  finnrrf'nni^i 

Aooording-  to  TijnaneawarB,  the  fint  thiee  Unei  form  one  leatnM ; 
tim  fourth  line  ia  ft  complete  Mutenoe  by  ItMlf ;  and  the  Iwl  two  Un« 
•nexplanfttioiuof  the  fonith.    See  Hitakahuft,  Ch.  II,  8m.  XI,  1-10- 
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it : — "  QiTen  by  her  kindred.  Freaented  to  her  by  her  folher  Lectdsb  zi. 
or  mother  [daring  her  maidenhood].  Heoce  (Bince  the 
words  '  given  by  kindred '  intend  given  by  the  &ther  and 
moUier)  their  sons,  who  are  her  brothers,  are  the  kinsmen 
here  signified."  *  And  the  first  of  the  foregoing  two 
verses  of  Katyayana  is  referred  to*  as  authority  in  sup- 
port of  this  interpretation. 

To  understand  the  above  comments,  it  should  be  remem- 
bered that  the  word  for '  kindred'  in  Yajnavalkya's  text  In 
the  original  is  bandJiu,  and  that  for '  kinsmen'  is  bandhava, 
which,  taken  literally,  would  mean  the  offipring  of  a  btmdhu. 

So  that,  with  reference  to  the  relative  rights  of  the  hus- 
band, the  brother,  and  the  parents,  under  the  Dayahhega, 
etridJia^  may  be  divided  into  the  following  classes  : — 

L — Property  obtained  at  the  time  of  marriage,  under 
which  class  are — 

(a.)  Property  obtained  at  marriage  in  one  of  the  five 
approved  forms ;  and 

(6.)  Property  obtained  at  marriage  in  one  of  the  three 
disapproved  forms. 

II. — The  three  kiads  o£  stri^^ian  mentioned  in  Tajnavol- 
kya's  text,  namely — 

(a.)  Property  ^ven  by  kindred,  that  is  by  the  parents, 
during  maidenhood. 

{b.)    The  Bulka,  or  perquisite. 

(c.)  The  ^ft  aubsequent  (anvxtdheya),  or  what  is 
obtained  after  marriage. 

You  will  observe  that  this  classification  is  not  ex- 
haustive. Though  class  I  includes  all  property  that  is 
acquired  at  the  time  of  marriage,  and  class  II,  all  that  is 
acquired  after  marriage  and  some  property  acquired  before 

*  DsfKbhaga,  Ch.  IT,  Sec.  Ill,  11.  ■  Ibid,  12. 
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liBercBK  XI.  marriage,  yet  there  are  other  descriptions  of  property 
acquired  before  marriage,  such  as  that-  obtained  by  gift 
from  relations  other  than  the  parents,  which  are  strii&an 
according  to  the  Dayabhaga,  but  which  find  no  place  in 
the  above  classification.  It  is  not  easy  to  say  under  which 
of  the  above  heads  such  property  would  come.  Possibly 
it  may  come  under  class  II  (a),  according  to  an  extended 
interpretation  of  the  word  kindred  (bandhu). 

In  regard  to  class  I  (a),  the  husband  is  the  first  heir  in 
the  group  we  are  now  considering.  But  it  is  not  dear 
who  should  succeed  in  default  of  the  husband.  There  is 
a  passage  in  the  Dayabhaga  (Ch.  IV,  Sec.  Ill,  31),  in  which 
it  is  said  that  on  Mlure  of  heirs  down  to  the  husband,  the 
BQCcession  devolves  on  the  group  of  heirs  in  Brihaspati'a 
text;  and&om  this  it  might  be  inferred  that  that  group  conies 
after  the  husband.  But  that  is  contrary  to  the  opinions  oi 
Eaghunandana  and  Srikrishna.  Raghunandana,*  upon  the 
authority  of  the  text  of  Dev^a,  cited  above,  intimates  that 
after  the  husband,  the  mother,  the  brother,  and  the  father, 
successively  take  the  inheritance.  And  Srikrishna,  in  the 
Dayakrama  Sangraha,*  places  the  brother  after  the  bnsband, 
upon  the  authority  of  the  first  verse  of  Yajnaralkya  quoted 
above ;  and  he  places  the  mother  and  the  father  in  snc- 
cession  after  the  brother  according  to  a  text  of  KaVyayana  ;* 
and  tiie  same  is  the  order  laid  down  by  him  in  his  com- 
mentaty  on  the  Dayabbf^a.  As  this  last  named  order  hu 
been  generally  accepted,*  it  may  be  taken  aa  the  correet 
law  for  the  Bengal  school. 

*  Daymtattws,  Clk.  X,  26.  >  Ch.  II,  Seo.  HI,  IS. 

*  See  Dttjftkrama  Sangiaha,  Ch.  II,  Sec.  Ill,  16, 17  ;  and  ooaweataij 
on  Uie  Dayabhaga. 

*  See  Hacnaghten'a  PriDdplea  of  Hindn  Lair,  39,  40 ;  1  StnoCC 
2GI  ;  TyRTutba  DarpMta,  71S,  718. 
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Aa  regards  class  I  (6),  the  mother  and  the  fother  are  the  Lectubi  XI. 
first  and  the  second  in  the  group  of  heirs  under  notice.'      ' 
Failing  the  &ther,  the  brother  succeeds,  and  in  de&ult  of 
the  brother,  the  succession  devolves  on  the  husband  accord- 
ing to  Srikrishna.' 

The  three  descriptions  of  property  under  class  II  require 
some  explanation.  Jimutavahana  has  explained  them 
very  fully.  I  have  already  given  you  hia  account  of 
class  II  (a).     Class  II  (b),  the  sidka,  is  described  thus  :* — 

"  What  is  given  to  a  woman  by  artists  constructing  a 
house  or  executing  other  work,  as  a  bribe  to  send  her  hus- 
band or  other  person  [of  her  family]  to  labour  on  such 
particular  work,  is  her  fee.  It  is  the  price  [of  labour] ;  since 
its  purpose  is  to  engage  [a  labourer]. 

"  Or  a  fee  is  that  which  is  described  by  Vyasa :  '  What 
[is  given]  to  bring  the  bride  to  her  husband's  house,  is 
denominated  her  fee.'  That  is,  what  is  given  by  way  of 
bribe  or  the  like  to  induce  her  to  go  to  the  house  of  her 
husband." 

Class  II  (c)  is  thus  defined  :* — 

"  What  has  been  received  by  a  woman  from  the  family 
of  her  husband,  and  at  a  time  posterior  to  her  marriage, 
is  called  a  gift  subsequent ;  and  so  is  that  which  is  simi- 
larly redlived  from  the  family  of  her  kindred :" 

"  From  the  family  of  her  husband.  From  her  father-in- 
law  and  the  rest.  From  the  family  of  her  kindred.  From 
titat  of  her  father  and  motJier." 

The  husband's  family  is  explained  to  mean  the  father-in- 
law  and  the  rest.    This  explanation  was  the  subject  of 

■  Ihi:r»t>lu«a,  Ch.  IV,  Seo.  Ill,  6. 

*  See  Dajaknma  San^rahk,  Oh.  II,  Beo.  HI,  19-22  ;  and  anamentmry 
on  the  Dayabhaga. 

•  Dayrthmga,  Ch.  TV,  8«o.  Ill,  20, 21.  •  Jbld,  16, 17, 
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Lbctdrr  XI.  some  discussion  before  the  High  Court  of  Bengal  in  the 
case  of  Hurry  Mohv/n  Shdha  v.  Sonatun  Shaha^  but  tbe 
Court  held  that  the  term  '  family  of  her  husband '  was  wide 
enough  to  iaclude  the  hasbaud's  Other's  sister's  son. 

According  to  Jimutavahana,*  the  heirs  to  class  II  are 
successively  the  whole  brother,  the  mother,  the  father,  and 
the  husbajid.  His  followers,  however,  do  not  seem  to 
agree  with  him.  Thus  Kaghunondana*  seems  to  place  the 
husband  first,  except  as  regards  class  II  (a) ;  and  Srikrishns 
places  him  first  as  regards  class  II  (c)*  and  also  as  regards 
class  II  (a).' 

The  order  given  in  the  Dayabhaga  is,  however,  the  one 
that  has  been  accepted  by  our  Courts  as  applicable  to  all 
the  three  descriptions  of  property  coming  under  class  U. 
There  is  a  very  lucid  exposition  of  the  law  of  the  Daya- 
bhaga  on  this  point  by  Kr.  Justice  Dwarkanath  Uitter 
in  hie  judgment  la  Jvdoo  Ifatk  Si/rear  v.  Buawnta  Coomar 
Roy  Chowdhry.'  The  question  in  that  case  was,  whether 
the  husband  or  the  mother  is  entitled  to  succeed  to  the 
property  obtained  by  a  woman  before  her  marriage  from 
her  father  by  atestamentary  gift.  Justice  Hitter,  in  answer- 
ing this  questioD,  observed  : — 

"  It  is  admitted  on  both  sides  that  the  case  before  us  is 
governed  by  the  Hindu  law  current  in  the  Beng^  school, 
and  as  the  Dayabhaga  is  the  highest  of  all  the  authorities 

»  I.  L,  E.,  1  Cri.,  276.  ■  Dajablug*.  Ch.  IV,  8«o.  HI,  10-». 

>  DftfstaUwft,  Ch.  X,  10, 11,  26. 

'  Dayaknoift  Sttngnhft,    Ch.  II,  See.  IV,    11;  oomiiiQiitaiy  oa  tk 

•  Dayakram*  Sangraha,  Ch,  II,  See.  V,  3,  4  ;  and  oommenUi7  ontiM 
Di^abhaga.  JoBtioe  Dwaikanatli  Hitter,  in  hia  jadKinant  in  Jndoo  Natli 
Siicai  e.  Bnsnnta  Coomar  Bo;  ChowdbTj,  has  tried  to  reooocile  to  tome 
extent  Uiie  diwrepancr  between  the  Da; akrama  SftngnAk  and  the  D>;a- 
bhc^a:   Mte   19   W.   11.,  2G6,  267.  '    19  W.  R.,  261. 
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recognized  id  that  Bchool,  it  ia  to  the  Dayabhaga  that  we  Lecturb  XI, 
will  firBt  direct  our  otteDtion. 

"  Now,  Clause  29,  Sectiun  3,  Chapter  IV  of  that  treatise 
(Colebrooke'e  translation,  page  95),  appears  to  us  to  be  con- 
closire  on  the  point.     That  clause  is  as  follows : — 

" '  Therefore  the  property  goes  first  to  the  whole  brothers ; 
and  if  there  be  none,  to  the  mother ;  if  she  be  dead,  to  the 
father ;  but  on  failure  of  all  these,  it  devolves  on  the  hus- 
band. Thus  Eatyayana  saye : — "  That  which  has  been  given 
to  her  by  her  kindred  goes  on  failure  of  kindred  to  her  hus- 
band.'" 

"  It  has  been  argued  that  the  passage  above  quoted  refers 
to  that  kind  of  gtridhan  only  which  is  called  mika  (fee 
or  perquisite).  But  this  argument  is  evidently  founded  on 
a'  mistake.  The  very  text  of  Katyayana,  cited  by  the 
author  in  the  passage  in  question,  shows  that  it  also  refers 
to  property  given  to  a  woman  by  her  kindred,  that  is  to 
say,  by  her  father  and  mother ;  and  if  this  is  not  suffi- 
cient to  remove  all  doubts  on  the  point,  we  have  only  to 
examine  a  few  of  the  preceding  clauses. 

"In  Clause  10  of  the  same  section  and  chapter  the 
author  introduces  the  subject  by  saying  that  '  property 
received  by  a  woman  after  her  marriage  from  the  family 
of  her  father,  of  her  mother,  or  of  her  husband,  goes  to 
her  brothers  (not  to  her  husband)/  and  in  support  of  this 
position  he  cites  a  text  of  Tajnavalkya,  which  declares : — 
'  That  which  has  been  given  to  her  by  her  kindred  as 
weU  as  her  fee  or  gratuity  (suZka),  and  anything  bestowed 
after  marrii^,  her  kinsmen  take,  if  she  die  without  issue.' 
It  should  be  borne  in  mind  that  this  text  of  Yajnavalkya 
refers  to  tiiree  different  kinds  of  atridhan — namely,  ^rat, 
property  given  to  a  woman  by  her  kindred;  second,  her 
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Lectdkb  XI.  (sulka)  fee  or  gratuity ;  and  ihird,  property  beatowed  on 
her  after  ber  marriage 

"  Id  Claases  22,  23,  24,  25,  26,  and  27  he  discusses  the 
opioioDs  of  several  authors  about  the  order  of  succession 
to  be  followed  in  regard  to  such  property,  and  in  verse  28 
he  concludes  the  discussion  by  saying  that  'in  the  first  place 
it  goes  to  brothers  of  the  whole  blood,  then  to  the  mother, 
and  on  her  default,  to  the  father.' 

"  It  is  clear,  therefore,  that  the  proposition  hud  down  in 
Clause  29  is  oothiug  but  the  final  remi-m^  of  the  varions 
matters  discussed  in  the  preceding  clauses,  commencing 
from  Clause  10;  and  its  applicability  to  all  the  three  kinds 
of  stridkan  mentioned  in  the  text  of  Yajnavalkya,  re- 
ferred to  in  the  last  mentioned  clause,  is,  consequently, 
beyond  all  dispute.  It  would  be  absurd  to  contend  that 
the  author  of  the  Dayabhaga  has  laid  down  in  the  case 
of  property  given  by  a  woman's  kindred  a  rule  of  succes- 
sion different  from  (hat  liud  down  by  bim  in  the  case  of 
sidka  property,  when  it  is  beyond  all  question  that  both 
those  kinds  of  property  are  governed  by  the  same  text  of 
Yajnavalkya,  which  is  cited  by  him  at  the  very  threshold 
of  the  discussion." 

This  decision  was  followed  in  the  case  of  Hurry  Mohan 
Shaha  V.  Sonatun  Shaha,^  in  which  the  property  in  dispate 
fell  under  the  description  of  gift  subsequent,  being  a  gift 
received  after  marriage  from  the  husband's  father's  sif- 
ter's son;  and  it  was  held  in  accordance  with  the  rule 
l^d  down  in  the  Dayabhaga  (notwithstanding  the  opinions 
of  Raghunandana  and  Srikrishna  to  (he  contr&iy),  that  the 
husband  was  not  the  heir  to  such  property  until  after  the 
brother,  the  mother,  and  the  father. 

■  I.  L.  B.,lC(tL,  276. 
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AAer  the  point  at  which  we  have  arrived,  the  further  Lectubs  XI. 
order  of  snccesBiou  to  stridkan  is  uniform,  being  tiie  same  Sain  >fur  the 
for  all  deacriptiooB  of  atridhan.    After  the  husband,  the  biotber.'wid 
brothers,  and  the  parents,  the  next  group  of  heirs  is  (hat  group  of  heirs 


Indicated  in  the  following  text  of  Brihaspati :' —  iiniuapui 

"  The  mother's  sister,  the  maternal  ancle's  wife,*  the  pater- 
nal uncle's  wife,'  the  father's  sister,  the  mother-in-taw,  and 
the  wife  of  ao  elder  brother,  are  pronounced  similar  to 
mothers.  If  they  leave  no  issue  of  their  bodies,  nor  son  [of 
a  rival  wife,]  nor  daughter's  son,  nor  sou  of  those  persons, 
the  sister's  son  and  the  rest  shall  take  their  property." 

Bufc  the  Bengal  lawyers,  while  adopting  this  text  as  indi- 
cative of  the  group  of  heirs  that  comes  next,  do  not,  like 
Devandabhatta,*  accept  it  as  declaratory  of  the  order  in 
which  those  heirs  succeed  one  after  another.  Thus  Jimuta- 
vahaoa  observes :  * — 

"For  want,  then,  of  sons  and  other  linear  heirs  as  here 
specified,  and  in  default  of  brothers  or  other  preferable 
claimants,  including  the  husband,  the  inheritance  passes 
to  the  sister's  son  and  the  rest,  although  kinsmen,  as  the 
iather-in-Iaw,  the  husband's  elder  brother,  or  the  like,  be 
living.  For  the  text  bears  no  other  import ;  and  the  chief 
purpose  of  indicating,  under  the  head  of  inheritance,  the 
competency  to  present  funeral  oblations,  as  is  done  by 
describing  the  women  as   similar  to  mothers,  and  certain 

■  Cited  in  the  DajaVhagi,  CIl  IT,  Seo.  Ill,  31. 

*  In.  CoIebioolce'B  tranelMion  '  tbe  maternal  onola '  oocnra  in  the  place 
of '  the  maternal  nnole's  wile,'  This  is  evidently  a  mistalca.  See  the  edition 
of  the  Dajabhaga  by  Bharat  Chandra  Siromani,  pablished  In  1B63. 

'  Thia  is  altogethet  omitted  in  Colebrooke's  tt&nslatlon.  Bat  this  must 
be  K  miatftke,  as  will  be  seen  by  lefening  to  paragraph  36  of  Sea.  Ill, 
Ch.  IT,  of  the  Dayabhaga.  See  also  the  edition  of  the  Day'^bhaga  by 
Bharat  Chandra  SiromacL 

'  Smiiti  Chandrika,  Cb.  IX,  Seo.  Ill,  36,  37. 

•  Sq-ablu«B,  Ch.  IT,  Sea  UI,  3fi,  36. 
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LsoimB  ZI,  persons  as  atanding  in  the  relation  to  th«u  of  sons,  is  to 
so^rat  the  right  of  succession  to  their  property. 

"  Hence,  since  the  text  enumerates  '  sister's  son,'  &&,  if 
the  Older  of  anccesuon  consequently  be,  tint  the  eaaieTs 
son,  then  the  husband's  sister's  son,  next  the  child  of  the 
husband's  younger  brother,  afterwards  the  child  of  Uie 
husband's  elder  brother,  then  the  son  of  the  brother,  after 
him  the  son-in-law,  and,  subsequently,  the  younger  brother- 
in-law,  the  light  would  devolve  last  of  all  on  the  younger 
brother  of  the  husband,  contrary  to  the  opinion  and  practice 
of  venerable  persons.  Therefore,  the  testis  propounded,  not 
as  declaratory  of  the  order  of  inheritance,  but  as  expres- 
sive of  the  strength  of  the  fact,  [namely,  of  the  benefits 
conferred]." 

The  order  of  succession  as  deduced  from  tiie  above  text 
by  the  application  of  the  doctrine  of  spiritual  benefit,  is 
thus  stated  by  Jimutavahana :  * — 

''This  then  is  the  order  of  succesuon,  according  to  the 
various  degree  [of  benefit  to  the  owner  of  the  property] 
from  the  oblation  of  food  at  obsequies.  In  the  first  place, 
the  husband's  younger  brother  is  entitled  to  the  vonuu'a 
property ;  for  he  is  a  kinsman  (aapvnda)  and  preseuta  obla- 
tions to  her,  to  her  husband,  and  to  three  persons  to  whom 
oblations  were  to  be  offered  by  her  husband.  AAer  him, 
the  sou  either  of  her  husband's  elder  or  of  Us  younger 
brother,  is  heir  to  the  separate  property  of  his  mode's 
wife ;  for  he  is  a  kinsman,  and  presents  oblations  to  her, 
to  her  bosband,  and  to  two  peraons  to  whom  oblations 
were  to  be  offered  by  her  husband.     On  fulure  of  snch, 

*  Di^abhagm,  Ch.  IV,  Sac.  Ill,  37.  For  an  acoonnt  of  Uie  doctnna«f 
Bpiritiwl  benefit,  im  the  Da^blu^,  Ch.  XI,  Seo.  I,  ar-'lO,-  Sm.  VI,  6. 6, 
and  13 ;  Kid  the  jndgment  of  Hr.  Jnstipe  Hitter,  in  Gooroo  Qobind  Slultt 
«.  Animd  UU  GhoM,  13  W.  B.  (F,  &),  CT. 
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the  sister's  bod,  though  he  be  not  a  kinamaQ  (sa^ainda),  Lwudbi  zi, 
inherits  the  aeparate  property  left  by  his  mother's  sister, 
because  he  presents  oblations  to  her,  and  to  three  persona 
(her  father  and  the  rest)  to  whom  oblations  would  have 
beea  offered  by  her  son.  In  de&ult  of  him,  the  son  of  her 
hosband's  sister  (for  it  is  reasonable,  since  the  husband  has 
a  weaker  claim  than  the  son,  that  persons  cluming  under 
them  should  have  similar  relative  precedence)  is  heir  to 
the  property  of  his  uncle's  wife ;  because  he  presents  obla- 
tions to  three  persons  to  whom  they  were  to  be  offered  by 
her  husband,  and  also  presents  oblsliona  to  her  and  to  her 
husband.  On  failure  of  him,  the  brother's  son  is  the  suc- 
cessor to  his  aunt's  property,  for  he  presents  oblations  to 
the  father,  to  her  grandfather,  and  to  herself.  If  there  be 
no  nephew,  the  husband  of  his  daughter  is  heir  to  his 
mother-in-law's  property,  since  he  presents  oblations  to  his 
mother-in-law  and  father-in-law." 

Baghunandana,*  Srikrishna,*  and  Jagannatba*  agree  with 
the  author  of  Dayabhaga  in  laying  down  the  same  order 
of  auccesuon  for  these  six  heirs ;  and  they  refer  to  the  same 
doctrine  of  spiritual  benefit  as  the  baaia  of  their  couclu- 
sioD, 

On  ^ure  of  these  sis  heirs,  the  succession  devolves  on  tim  t^iadoM. 
the  &ther-in-law,  the  husband's  elder  brother,  and  the  rest, 
according  to  their  nearness  of  oapmia  kinship.* 

Here  the  enumeration  of  heirs  stops  in  the  Dayabhaga 
and  the  Dayatattwa. 

After  the  husband's  elder  brother,  the  other  sa'pindaa 


'  D>;>tattw>,  Ch.  X,  27—36. 
*  Dsjsknma  Suignh*,  Oh.  II,  Seo.  VI,  1—9. 
■  Colebioob'a  Digest,  Bk.  Y,  G13,  oommeDtu;,  YoL  II,  6Z3,  624. 
'  DsTablugk,  Ch.  lY,  Seo.  Ill,  39  ;  Dt^ataUiwa,  Ch.  X,  38 ;  DvaIetmu 
Suignhii,  Ch.  U,  Seo.  YI,  10. 
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Lbctttrb  T1.  Bucceed  in  the.  following  order,  aa  pointed  ont  by  Jagu- 
natha  :^ — First  the  father-in-law's  greab-giandson  in  the  male 
line  BUGceeds  (for  his  grandson,  that  is  the  hnsband's  bEDtber's 
son,  who  is  a  nearer  aapinda,  has  already  a  place  assigned 
to  him  among  the  six  heirs  in  Brihaspati's  list) ;  after  him. 
the  husband's  paternal  grandfather  and  his  issne;  and  next, 
the  husbimd's  paternal  great-grandfathsr  and  his  ofisprii^. 

Sakuiyat  and        "  Fjoling   the  Mpindos,"  Bays   Srikrishna,'  "  the  aaJai- 

taaaHodahu.  =  ^ 

lays,  and  after  them  the  aamanodaka$,  and  next  the 
aamanapravaraa  (persons  descended  from  the  game 
patriarch  in  the  male  line),  succeed  in  the  same  order  as  in 
the  case  of  tiie  property  of  males." '  After  these,  according 
to  Srikiishna,  the  learned  Brahman  co-villt^rs  take  the 
property  of  a  Brahmani  woman,  and  the  king  takes  the 
properly  of  a  woman  of  any  other  class* 

Whether  the  eamana/prava/ras  mentioned  above  are  the 
samanapravarae  of  the  husband  or  those  of  the  father, 
Srikrishna  does  not  expUun.  According  to  the  received 
opinion,  based  upon  a  text  of  Brihaspati  uted  in  the  Ud- 
vahatattwa,  as  a  woman  is,  by  marriage,  transferred  from 
her  father's  gotra  to  that  of  her  husband,  the  husband's 
samanapravaraa  become  the  eamavapnivaraB  of  the  wife. 
There  is,  however,  a  text  of  Katyayana,  also  cited  in  the 
Udvahatattwa,  which  declares  that  a  woman  remains  in 
her  father's  gotra  until  her  sapi/ndika/rana  ;  and  tlus  test 
might  perhaps  support  the  view  that  the  Mma/napTQ/oaraa 
in  question  are  those  of  her  father.' 

>  Colebrooke'e  Digeert,  Bk.  T,  hVi,  oomineatar;,  Vol.  II.  624. 

*  Dajvbmink  SBUgmhs,  Ch.  II,  8«o.  VI,  11  ;  uid  conunentaij  mi  the 
DajDbLaga,  Ch.  IV,  Sso.  III. 

*  The  wonb  in  italwi  ve  omitted  in  WTiiiih'i  tranilation  of  Uw  D*j>- 
krama  Suignha.    See  VfHTSstha  IHrpana.  p.  T2T,  note. 

«  Dajakramft  Sangnha,  Ch,  II,  Seo.  TI,  12, 13. 

*  See  Udvkfaatsttw*,  Inititatee  of  BaglmnuidAiiB,  VoL  II,  pL  li.  Am 
teztB  are  also  cited  in  TidfaHagar'a  Tract  on  Widow  Hamage,  1«S— ITt- 
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Srikrisfana's  authority  is  not  clear  oa  tihe  pinnt  as  to  Lactmtm  XI. 
'whether  kinsmeii  of  a  woman  on  tiie  father's  side,  other  than  Pateniai  kin*- 
those  already  definitely  named,  can  be  her  heire.  Sut 
Jagaonatha'  expressly  reeogaizea  their  right  of  aucces- 
non.  After  naming  the  samaruidak<ia  of  the  woman's 
hosband,  he  adds, — "After  these,  her  kindred  on  her 
father's  side,  as  &r  aa  the  tenth  person ;  aft«r  them,  the 
&mily  of  her  mother ;  and  lastly,  the  king  takes  the  estate, 
except  the  property  of  a  Brahmam.  woman.  This  brief 
exposition  may  soffice. 

"  The  ground  of  this  order  of  succesuon  is  the  perform* 
ance  of  obsequies;  for  it  is  shown,  in  the  case  of  property 
left  by  a  man,  that  heirs  succeed  in  right  of  benefits  con- 
ferred."— ^And  in  support  of  this  rule  he  cites  the  following 
text  of  the  Viahnupurana  :* — 

"  By  the  eapindaa  and  samceaadakaa  of  the  father  and 
mother,  by  intimate  companions,  or  by  the  king,  who 
takes  an  escheat,  the  first  rites  must  be  performed ;  but 
the  last  rites  shall  only  be  celebrated  by  sons  and  the 
rest." 

Considering  how  anxiously  the  Hindu  law  tries  to  prevent 
escheat  to  the  Crown,  and  bearing  in  mind  the  other  rea- 
sons stated  in  the  lant  lecture,  1  think  it  may  be 
safely  affirmed,  on  the  authority  of  Jsgannatha,  that 
on  failure  of  other  heirs,  a  woman's  kinsmen  on  the 
father's  and  the  mother's  side  succeed  to  her  atridlian 
according  to  the  Bengal  school.  One  of  the  strongest 
arguments  in  support  of  this  view  is  the  fact  that  it  is 
deducible  from  the  doctrine  of  spiritual  benefit,  which  is 
so  emphatically  and  so  repeatedly  declared  by  the  founder 

<  Colebrooke'B  Digest,  Bk.  V,  613, 0(»iimenUT7,  Tol.  II,  634. 
'  J«iJ,Bk.  V,  611. 
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LmnBc  XI.  of  the  Bengal  school  to  be  applicable  to  the  devolution  of 
Mridha/n. 

Tii«  Crown.  The  limitation  imposed  on  the  general  rights  of  the 
Crown,  in  the  case  of  the  property  of  a  Brahmani  voman 
dying  without  heirs,  must  be  taken  to  be  practically 
inoperative  now,  according  to  the  ruling  of  the  Ftivy 
Coandl  in  the  case  of  TA«  Collector  of  Masvli^aiam  t. 
Cavaly  Vencata  Naravaa^poh*  in  which  the  correspond- 
ing restriction  in  the  case  of  the  property  of  a  Brahmin 
has  been  held  to  be  no  bar  to  the  right  of  the  Crown  to 
take  heirless  property  by  escheat. 

Heiri  to  im-        The  rules  ^ven  above  do  not,  according  to  Jagannatha, 

■DOTiabla 

proDertr  ^*i>  govem  the  devolution  of  immoveable  property  obtained 
by  a  woman  by  gift  from  her  husband.  Such  property 
according  to  him  pastes  to  the  heirs  of  her  husband  ;*  and 
in  support  of  this  view  he  refers  to  the  following  text  of 
Katyayana  :* — 

"  What  a  woman  has  received  as  a  gift  from  her  husband, 
she  may  dispose  of  at  pleasore  after  his  death,  if  it  be 
moveable ;  but  as  long  aa  he  lives,  let  her  preserve  it  wiUi 
firngaltty,  or  she  may  commit  it  to  his  &mily. 

"The  childless  widow,  preserving  inviolate  the  bed  of  hw 
lord,  and  strictly  obedient  to  her  spiritual  parents,  may 
frugally  enjoy  the  estate  until  she  die ;  after  her,  the  l^al 
heirs  shall  take  it" 

The  same  view  has  been  expressed  by  Kindersley,  J.,  in 
an  <Mt&r  dictum  in  his  judgment  in  Venkata  Mama  Ba» 
V.  Venkata  Suriya  Sau.*    But  the  opposite  view  has  alao 


'  2  W.  B.,  69  (P.  C). 

'  ddebnwke'a  Digest,  Bk.  T,  SIS,  dwameatatj,  ToL  II,  p.  626. 

■  JNd,  Bk.  T,  177.  •  I.  L.  B.,  1  Had.,  386. 
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been  maintained,'  thougli  its  correctness  under  the  Bengal  LEcmntB  xi. 
law  is  not  free  from  doubt. 

The  order  of  succesaion  to  the  property  of  a  maiden,  Hein  to  th* 
according  to  the  Bengal  law,  is  the  same  aa  that  according  maiduu 
to  the  other  schools.    It  is  based  upon  the  text  of  Baudha- 
yaua,  which  is  followed  by  almost  all  the  commentators, 
and  which  runs  thus:*— 

"The  wealth  of  a  deceased  damsel,  let  the  uterine 
brethren  themselves  take.  On  failure  of  them,  it  shall 
belong  to  the  mother ;  or,  if  she  be  dead,  to  the  &ther." 

On  &ilnie  of  the  heira  mentioned  in  this  text,  the  next 
heirs  would,  I  presume,  be  the  paternal  kinsmen  in  order 
of  proximity. 

If  any  property  Left  by  a  muden  was  received  as  a  gift 
from  the  bridegroom  to  whom  she  was  betrothed,  the 
bridegroom  is  entitled  to  take  back  such  property.* 

■  Haoughten's  PreoedenU  of  Hinds  Law,  Ch.  I,  Sm.  U,  Cue  ZIT. 

■  DATabhftga,  Ch.  IT,  See.  in,  7 ;  D^at&ttini,  Oh.  X,  21. 
*  Dajftkrama  SkngTalia,  Ch.  II,  8w.  I. 
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SneeeMion  to  waman'a  property  other  thui  her  jfriiUkaii — Fir^  tBceemitm  ti 
inherited  ptoperty — According  to  the  Beiurei  aelioal — Aceording  to  tbt 
Maharuhtra  acliool — The  Uayahha — AccoTding  to  the  Bengal  ecbool— 
Aecordlag  to  the  Dravida  and  MiCbila  gchanla— 3aa>*^jr,  aueceiaira  Co 
property  acqairod  otheririae  than  b;  inheritance  and  not  coming  andet  tb< 
technical  definition  □{  fli-iiUan — Aeeordiog  to  the  Hitakahara—AceordlBg 
to  the  Uayukha— According  to  the  Beogal,  the  Dravida,  and  the  UilUla 
achoola— Share  on  partiUon— Property  acquired  by  gift  from  atrangen  or  by 
labor  and  elcill— dotiDg  widowhood  and  nuldenhood— during  eonrtore. 

In  tJie  last  three  lectures  I  have  tre&ted  of  succeasiai 
to  atridfuea  according  to  the  different  schools.  Aa  there 
are  certain  descriptions  of  woman's  property  (among  whidi 
the  most  important  is  that  obtained  by  inheritance)  which 
do  not  always  rank  as  etridJian,  it  remains  now  to  say 
a  few  words  regarding  the  deYoIation  of  such  property. 
I  shall  consider,  first,  property  acquired  by  inheritance; 
and,  aeamdly,  other  descriptions  of  woman's  property  whidi 
do  not  rank  as  stridha/it. 

Aa  regards  property  acquired  by  inheritance,  there  are  two 
classes  of  cases ;  one,  where  the  property  is  inherited  by  a 
woman  from  a  male,  and  another,  where  it  is  inherited  by 
her  frxim  a  female. 

According  to  the  Mitakshara,  such  property  would,  in 
either  case,  rank  as  stridJian,  and  descend  aa  such.  To 
this  simple  rule  of  Vijoaneswara,  an  important  exoeptioa 
has  been  attached  by  the  decision  of  the  Privy  Counril  in 
the  cases  of  Bhugwandeen  Doobey  v.  J^yna  Bae^  and 
Mvsaamvi  Thakoor  Dayee  v.  Bai  BtUack  Ram'  in  which 


9  w.  R.  (P.  C),  23. 


»  10  W.  B.  (P.  0.).  3. 
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it  has  been  held  that  property  inherited  by  a  widow  from  '"Jii"* 
her  huaband  passes  on  her  death,  not  to  her  heira,  but  to  — ~ 
the  next  heir  of  her  huaband.  Tiiia  is  the  ruling  of  the 
highest  Court  of  Appeal  for  India ;  and  it  is,  moreover, 
in  accordaooe  with  the  Yiramitrodaya,'  whidi  declarea 
succession  to  the  widow's  estate  to  be  an  exception  to  the 
general  rule,  that  property  passes  on  the  demise  of  Uie 
owner  to  the  heirs  of  such  owner,  and  not  to  the  heir  of 
any  previous  owner.  Vijnaneswara's  rule  most,  therefore, 
be  taken  subject  to  this  exception. 

Following  what  is  considered  to  be  the  spirit  of  the 
above  ruling,  the  Indian  Courts  by  their  decisions  have 
introduced  other  exceptions,  which  really  tend  to  substitute 
for  Vijnaneswara's  rule  the  opposite  doctrine  maintained 
by  the  Bengal  school,  that  property  inherited  by  a  female 
does  not  become  her  atridhan  in  any  case,  and  that  it 
passes  on  her  death  to  the  next  heir  of  the  person  from 
whom  she  inherited  it  These  decisions  I  have  already 
examined  in  a  former  lecture.*  And  I  think  it  would  not 
be  incorrect  to  affirm  that,  except  in  cases  in  which  the 
point  is  absolutely  concluded  by  authority,*  property  in- 
herited by  a  female  should,  according  to  the  Benares  law, 
descend  to  the  heiis  to  her  itHdhan.' 

In  the  Maharashtra  school,  except  in  certain  places,  such  {|,'^]l'hfr^||. 
as  Guzerat  and  the  Island  of  Bombay,  which  follow  the  "'  ■*^~'- 

*  Pp.  629,  B30,  sdition  bj  JivaiiBiida  Tldjuagan, 
■  Lecture  Til,  ante,  pp.  302—314. 

*  Since  the  above  nu  wiiUan,  the  Privj  Coanoil  has  held  in  the  oaae 
of  Chotay  Lall  e.  Chnanoo  L«ll  (3  C  L.  B.,  J6E)  that,  under  the  Hita- 
kaban  law,  proper^  inherited  by  a  daughter  from  her  father  paasM  on 
her  death  to  her  father's  heirs.  The  same  principle  wonld  evidently 
apply  to  the  ease  of  any  other  female  heir  inheritinir  to  a  male.  So  that 
it  mntrt  now  be  Uken  to  be  the  erttlad  law  of  the  Benares  lehool,  that 
property  inherited  by  a  woman  from  a  male  relation  pasMS  on  her  death 
tohiahein. 

h3 
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LfcruBx    Majukha,'  the  law  is  the  same  as  in  the  Benares  acbooL 
'. — '.        And   the  deeJaions   of  the  Bombay   Courts  are  more  in 
accordance  with  the  doctrine  of  the  Mitakshara  dian  the 
,     dedsions  of  the  Courte  on  this  side  of  India. 
The  Uftyukhi.      The  Mftyokha  agrees  with   the  Mitakshara  in  includ- 
ing inherited  property  under  the  denomination  of  stridhan, 
but  differs  from  it  in  regarding  such  property  (altnig  with 
rertaia  other   descriptions   of  woman's   property)  as    a 
peculiar  class  of  atridfuin,  and  in  prescribing  for  it  an  order 
of  succession  different  from  that  laid  down  for  stridhan 
strictly  and  tedmically  so  called*    The  passage  of  the 
Mayukha'  bearing  upon  this  point  has  been  rendered  by 
Bonadaile  thus: — 

*  However,  the  text  (rf"  Tajnavalkya — '  Let  sons  divide 
equally  both  the  effects  and  the  debts,  after  [the  demise  of] 
their  two  parents ' — relates  to  [what  is]  acquired  by  the  act 
of  partiticm  and  the  like,  with  the  exception  of  that  declared 
in  the  above  texts  [as  woman's  property].  From  tbis  it  is 
clear  that,  if  there  be  daughters,  the  sons  or  other  heiia 
even  succeed  to  the  mover's  estate,  distinct  from  that  part 
before  described  [as  woman's  property!" 

This  passage  is  thus  explained  by  Mr.  Justice  West  in  his 
judgment  in  Vijiarcmgam's  case  :* — 

"  Inherited  property,  Nilkantha  says,  thouf^  it  is  atridlum, 
not  being  one  of  those  kinds  of  stridktm  for  which  express 
texts  prescribe  exceptional  modes  of  descent,  goes,  on  the 
woman's  death,  to  her  sons  and  the  rest,  as  if  she  were  a  male, 
and  this  too  notwithstanding  her  having  left  daughters 
(Yyavahtura  Hayukha,  Ch.  IV,  Sec.  X,  pi.  26).    The  passage 

'  Bee  Krislmail  Tytuiktwh  i>.  Poodtmmg,  13  Bom.,  iB. 
■  Vr»T«hara  M»yakh»,  Ch.  IV,  Seo,  X,  86, 26. 

•  J*W,  26.  «  8  Bom.,  O.  C.  J.,  MO. 
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which  BoU  forth  this  doctrine  being  somewhat  obscure  in  Lkctubb 
Mr.  Bomdaile's  truislatlon,  it  may  be  as  well  to  say  that  . — 
its  true  purport  is  thia  :  '  It  is  clear  that  altiiough  there  be 
dan^ters,  the  bods  or  other  heira  atill  succeed  to  the  mother's 
estate,  so  fiir  as  it  ia  distinct  &om  the  part  already  described 
(as  subject  to  peculiar  devolution  under  texts  applicable  to 
particular  species  of  stridkan).' " 

Though  the  role  deduced  by  Mr.  Justice  West  from  the 
foregoing  passage  of  the  Mayukha, — ^namely,  that  property 
inherited  by  a  woman  descends  to  her  sons  or  other  relations 
who  would  have  been  her  heirs  if  she  had  been  a  separated 
male  propriet(5r, — ia  simple  enough,  it«  practical  application 
ia  not  altogether  free  from  difficulty.  According  to  this 
rule,  the  heirs  to  a  woman's  inherited  property  are  succes- 
BiToly,  the  son,  the  grandson,  the  great-grandson,  the  hus- 
band (who  comes  in  place  of  the  widow),  the  daughter,  the 
donghter's  son,  the  father  (who,  according  to  Nilkantha,' 
comes  before  the  mother),  the  mother,  the  brother,  the  bro- 
ther's son,  the  gotrtyaa,  and  the  bandkus. 

Down  to  the  brother's  son,  the  above  order  is  quite  clear 
and  ezpUdt.  But  thwi  the  question  arises  whether  the 
gotrajae  are  the  goh-ajas  of  the  woman's  fsither,  or  those 
of  her  husband. 

Vijnaneswara's  opinion  seems  to  be  this,  that  though  the 
father's  gotTOJas  are  the  gotraQas  of  a  maiden,  the  husband's 
gotrajae  would  be  the  gotrajae  of  a  married  woman.  For 
he  distinguishes  the  gotrajaa  from  the  bhiivnagotraa,  and  in 
one  place,  uses  the  term  aa/nuxtutgotra  as  synonymous  with 
the  term  gotraja  (Matakshara,  Ch,  II,  Sec  V,  3,  5).  So 
that,  as  pointed  out  by  Messrs.  West  and  Biihler,'  gotraja 

>  TrsTftharo  K»;dUu,  Ob.  IT,  B«o.  VIII,  14.        M  W.  and  B„  147. 
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in  the  Mitakahara  means  a  person  of  the  same  gotra. 
And  as  a  woman  is,  hy  marriage,  transferred  from  her 
fatiier'B  gotra  to  that  of  her  hushand,'  it  follows  that  a 
married  woman  can  have  no  other  gotraja  relations  besidefl 
those  of  her  husband. 

Nilkantha,  howev^,  appears  to  take  a  different  view.  He 
Qsea  the  term  gotraja  in  the  sense  of  '  bom  in  the  family ;' 
and  it  is  I7  taking  the  term  in  this  sense,  tltat  he  admits 
the  sister  as  an  b^  among  the  gotrajaa ;  *  so  that,  accord- 
ing to  him,  tiie  gotrajas  of  the  father  would  be  the 
gotrajaa  of  the  daughter,  whether  married  or  unmamed. 
This  interpretation  of  the  Mayukha  derives  some  support 
from  the  following  observations  of  llr.  Justice  West  in 
VijiaranganiB  case :  * — 

"  According  to  this  law  of  atridhan,  Uie  property  inherit- 
ed by  Yesu  would,  in  the  absence  of  descendants,  go  to  her 
parents,  just  as  if  she  had  been  their  only  son,  and  fiuling 
them,  to  the  paternal  grandmother  and  the  aapindas  of  the 
father,  the  gotra^  taking  precedence  of  the  Ihimut- 
gotrae.  Nilkantha's  view  of  what  constitutes  a  gotrc^ 
ea/pinda  is  shown  by  the  VyavtJiara  Mayukha,  Ch.  IV,  Sec 
YIII,  19.  He  regards  this  relationship  as  constituted  by 
burth  in  the  family,  and  for  this  reason  assigns  to  a  man's 
sister  tiie  first  place  amongst  his  aapindaa." 

But  the  point  is  not  very  clear,  and  the  remarks  of  Ur. 
Justice  West  himself  in  a  recent  case  *  have  thrown  con- 
siderable doubt  upon  it. 


'  See  UiB  texU  of  Britia^ati  and  I«gha  HariU  dted  in  tbe  Odnht- 
tkttwa,  BasliniuiidwiA'e  Inititntea,  ToL  II,  72. 

•  VT&vahu*  H^nklM,  Oh.  IT,  See.  Till,  19. 

•  BBom.,  O.  O.J.,2e0.26l. 

•  LallnbhM  Skpubhai  r.  HaokUTUtni,  I.  L.  a.,  2  Bom.,  lU. 
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"  Nilkantha,"  observes  that  learned  Judge,  "  while  he  ad-  Lictdki 
mits  the  paternal  grandmother,  makes  no  proviaion  for  the  — '. 
paternal  great-grandmother,  by  his  subsequent  arrange- 
ments :  if  they  are  to  be  considered  as  in  any  way  exhaus- 
tive, he  rather  implidtly  excludes  her.  Yet,  being  able  to 
provide  for  the  paternal  grandmother  apart  &om  all  gotraja 
connexion  by  means  of  Manu's  text  in  her  favour,  he  has 
choeen  to  rank  her  amongst  the  gatrajasapvndas.  She 
does  not,  like  ihe  great-grandmother  in  the  Mitakshara, 
rest  on  this  connexion,  and  this  alone,  for  her  place  in  the 
line  of  inheritance;  but  being  designated  a  gotrajO' 
eapii/nda,  and  being  so  (Hily  in  virtue  of  her  marriage,  it 
follows  of  necessity  that  Nilkantha  thought  that  marriage 
as  well  as  birth  created  the  gotraja  relationship.  This 
might  lead  to  absurd  resullB,  as  women,  inheriting  in 
two  families,  while  men  inherited  only  in  one,  might 
gradually  absorb  all  the  property ;  but,  as  we  have  seen, 
the  blood  gotrashi^  of  women  cannot  safely  be  extended 
beyond  the  sister." 

After  the  gotrajaa  come  the  bandhue,  who,  according 
to  the  explanation  ^ven  in  the  Mayukha,'  are  cer- 
tain blood  relations  of  tiie  deceased  female  proprietress. 
Among  Uieee  come,  first,  her  own  bcmdhua  in  the  following 
order, — ^her  father's  sister's  son,  her  mothei^s  sister's  son, 
and  her  mother's  brother's  son ;  then,  her  &ther's  bandkus, 
in  the  same  order ;  and  lastly,  her  mother's  bamdhtia,  in 
the  same  order.  Whether  in  the  case  of  sueceaaion  to 
woman's  property,  according  to  the  Mayukha,  this  enumera- 
tion of  bandhua  is  to  be  deemed  exhaiiative  or  not,  has 
not  yet  been  decided. 

'  Ch.  IV,  Seo.  Vlir,  M. 
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According  to  the  Bengal  school,  property  inherited  by 
a  female,  whether  as  heir  to  the  ordinary  property  of  s 
male  relation,  or  as  heir  to  the  stridhan  of  a  female,  does 
not  rank  as  her  8(i-icIAan- in  any  case,  but  passeBonher  death 
to  the  next  heir  of  the  person  from  whom  she  inherited  it. 

In  the  coee  of  property  inherited  from  a  male  relation, 
this  rule  is  clearly  laid  down  hy  the  founder  of  the 
Bengal  school,  aa  a  deduction  from  Eatyayana's  text 
relative  to  the  widow's  estate. 

"  But,  if  a  maiden  daughter,"  says  JimntaTahana,*  "  is 
whom  the  succession  has  vested,  and  who  has  be^i  afterwards 
maxried,  die  [without  bearing  issue],  the  estate,  whidi 
was  her's,  becomes  the  property  of  those  persons,  a  mar- 
ried daughter  or  others,  who  would  regolarly  succeed  if 
there  were  no  such  [unmarried  daughter]  in  whom  the 
inheritance  vested,  and  in  like  manner  succeed  <ki  ha 
demise  after  it  has  so  vested  in  her.  It  does  nf)t  be- 
come the  property  of  her  husband  or  other  heirs ;  for 
that  [text  which  is  declaratory  of  the  right  of  ihe  hiu- 
band  and  the  rest]  is  relative  to  a  woman's  peculiar 
property.  Since  it  has  been  shown  by  a  text  before  cited, 
that,  oa  tiie  decease  of  the  widow  in  whom  Uie  soceee- 
si<Hi  had  vested,  the  legal  heirs  of  the  foitner  owner, 
who  would  regulwly  inherit  his  property  if  there  were 
no  widow  in  whom  the  successicm  vested, — namely,  the 
daughters  and  the  rest — succeed  to  the  wealth ;  therefore, 
the  same  role  [concerning  the  succession  of  the  ftmiMr 
poseesBor's  next  heirs]  is  inferred,  A  fortiori,  in  the  cue 
of  the  daughter  and  grandson  whose  pretenffloos  are 
inferior  to  the  wife's. 


*  See  IHfabhaga,  Ch.  ZI,  Sec.  II,  30,  31. 
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"Or  the  word  'wife'  [in  the  text  above  quoted,  See.  I,  56] 
is  employdd  with  a  general  import,  and  it  impUes  tint 
the  mla  most  be  understood  as  appheahle  genenlly  to  the 
case  of  a.  woman's  suooeBsion  by  inheritance." 

The  case  in  which  property  ia  iiiherit«d  by  a  female 
as  heir  to  the  atridhan  of  another  female,  ia  not  so  clear- 
ly provided  for  by  Uie  Bengal  eommentatoiB.  But  the 
rule  laid  down  above,  that  the  property  woold  pasB  to 
ihe  next  heir  of  the  original  owner  of  such  etridha/n,  is 
dedncahle  from  the  following  paesage  of  the  Dayakrama 
Saograha:' — 

"  Here,  however,  on  the  death  of  a  maid^i  dau^ter, 
or  of  one  affianced,  in  whom  the  succeauon  bad  vested, 
and  who  having  been  subsequently  mairied,  is  ascertain- 
ed to  have  been  barren,  or  on  the  death  of  a  widow 
who  hiw  not  given  birth  to  a  son,  the  succession  to  the 
property  which  had  passed  front  the  mother  to  her 
daughters,  would  devolve  next  on  the  sisters  having,  and 
likely  to  have,  male  issne,  and  in  their  default)  on  the 
barren  and  widowed  danghteis ; — not  on  Hio  husband  of 
such  daughter  above-mentioned  in  whom  the  succession 
had  vested:  for  the  right  of  the  husband  is  relative  to 
the  '  woman's  sqiarate  property,'  and  wealth  which  has 
in  this  way  passed  from  one  to  another,  can  no  longer 
he  considered  as  the  '  woman's  separate  property : ' — ^This 
must  be  understood." 

The  same  rule  may  also  be  deduced  from  the  Dayabhaga 
independ^iUy  of  the  au^iority  of  Srikrishna,  as  you  will 
observe    in   the  following   passage  of  the  judgment  of 


»  ch.  II,  s«c.  in,  «. 


(ibyGoot^Ie 


ii&   SUCCESSION   TO  WOMAN'S  PROPEETT   BESIDES  STRIDHAK. 

Mr.  Justice  Romesh  CKunder  Mitter  in  Uie  case  of  Bhooban 
Mohan  Banerjee  v.  Mvddun  Mohwn  Sing :  * — 

"  It  seems  to  me  that  the  same  rule  is  laid  down  in  the 
Dayabh^^,  Chap.  XI,  Sea  II,  paia.  30.  The  chapter 
in  question,  it  is  bne,  mainly  deals  with  rules  of  succe^m 
to  properties  left  by  a  deceased  male  owner ;  but  the  para- 
graph referred  to  above  appears  to  me  to  lay  down  a  role 
applicable  generally  to  succession  by  women,  whether  to 
the  properties  of  a  man  or  to  atridkam  at  a  woman.  If  it 
were  not  so,  there  would  be  no  provision  in  Dayabhaga 
relating  to  succession  to  property  inherited  by  a  womsD 
from  a  female  ancestress  who  held  it  as  atridhan.  I  do 
not  think  that  this  is  probabla  Having  r^ard  to  this 
circumstance,  and  having  r^ard  to  the  language  of  the 
paragraph  in  question,  which  is  very  general,  it  seems  to 
me  that  the  rule  there  laid  down  is  also  applicable  to  «<ri- 
dhan  property  inherited  by  a  woman," 

The  above  rule  of  succession  seems  to  have  been  recc^;nized 
by  tiie  Sudder  Court  of  Bengal  so  &r  back  as  the  year  1793, 
in  the  case  of  PTan  Kiahen  Singh  v.  Muaaammavi  Bhag- 
wutee.'  I  ought  to  tell  you,  however,  that  there  are  certain 
remarks  of  Jagannatha  *  which  throw  some  doubt  apcm  the 
correctness  of  the  above  rule.  "  A  daughter,"  says  he,  "  may 
at  pleasure  give  away  to  any  person  whomsoever  the  ex- 
clusive property  of  her  mother,  which  has  devolved  on  her ; 
after  her  death,  the  daughter's  son-in-law  and  the  rest  shall 
obtain  that  which  haa  not  been  aliened.  It  should  not  be 
argued,  that  a  daughter  is  only  permitted  to  enjoy  for  life  the 
peculiar  property  of  a  wmnan  wkiek  she  haa  imherited,  like 


'  I  Jojpjbind  Shome's  Law  Beporter,  p.  6.  ■  1  Sel.  Sep.,  t, 

*  Colebrooks's  Digest,  Bk.  V,  616,  cotamentarr,  Vol  II,  p.  628. 
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ihe  estate  left  by  a  man,  to  iokich  she  has  succeeded.    That    LscTim 
,                                              .                                                               XII. 
has  not  been  asserted  by  Jimutavahaoa,  and   no  Teaaoniiig        

aupporte  it." 

The  law  on  the  present  subject  is  not  at  all  deariy  laid  Acwrdian  i* 
down  by  the  commentators  of  the  Dravida  and  Mithila<j><LUithUa 
schools.    One  thing,  however,  may  be  taken  as  settled  by 
repeated  deciaions,* — ^namely,  that  property  inherited  by  a 
woman  from  a  male  relation  does  not  rank  as  her  gtridkart 
according  to  those  schools. 

It  seems  that  there  are  only  three  possible  modes  as 
regards  the  devolution  of  a  woman's  inherited  property : — 

First, — It  may  pass  to  the  next  heir  of  the  previous 
owner  from  whom  t^e  last  proprietress  inherited  it,  aa  is  the 
rule  in  the  Bengal  school;  or 

Secondly, — It  may  descend  to  those  relations  of  the  last 
proprietress  who  would  have  been  her  heirs  if  she  were  a 
separated  male  owner,  as  is  the  rule  according  to  tiie 
Mayukha;*  or 

Thirdly, — It  may  follow  the  order  of  succession  appli- 
cable to  stridkan,  as  is  the  rule  according  to  the  Mitakshara. 

As  r^;ards  property  inherited  from  a  male  relation,  the 
first  of  the  above  three  rules  seems  to  be  the  correct  one.* 

In  the  case  in  which  the  property  inherited  by  a  female 
was  the  stridkan  of  her  predecessor,  it  is  by  no  means 
clear  which  of  the  rules  ought  to  be  followed.  Macnaghten 
says :  * —  "  Stridhan,  which  has  once  devolved  according  to 
the  law  of  succession  which  governs  the  descent  of  this 

■  Doe  dm  RMnaanmi  Hodaliar  v.  Tallate,  S  Slraa^'s  Notes  o(  CMe«. 
211;  F.BMbimjav.  T.T«iikatopiMtdn,21Ud.,  40S;  HasBBmnMnl  GTao- 
koowsr  I.  DookhncnSinKh,  4S«LBep.,S30  ;  ShaoSehaiSmgli  v.  Hiuauin- 
mat  Oni«d  Eonww,  6  &A.  Bep.,  301 ;  PimchuiQiid  OjhiA  «.  L^litum  His- 
ser,  3  W.  B.,  1*0. 

■  Tr»raliua  HArokbo,  Ch.  IT,  Sao .  X,  26. 

*  See  the  caoea  cited  in  note  1  aboTe.     '  Ftiaoi^es  of  Hindu  Law,  38. 
I3 
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Lectube    peculiar  species  of  property,  ce&ses  to  be  ranked  as  Bucb, 

'.       and   is  ever  afterward  governed  by  the  ordinuy  rules  of 

inheritance :  for  instance,  property  given  to  a  woman  on 
her  marriage  is  atridkan,  and  passes  to  her  dau^t«r  at 
her  death ;  but  at  the  daughter's  death  it  passes  to  tlie  heir 
of  the  daughter  Uke  other  property ;  and  the  brother  of  her 
mother  would  be  heir  in  {reference  to  her  own  daughter, 
such  daughter  being  a  widow  without  issue." 

But  as  pointed  out  by  Mr.  Justice  Romesh  Chusder 
Mitter  in  his  judgment  in  the  case  of  Bhoobun  Mohin 
Banerjee  v.  Muddon  Mohun  Sing,^  the  rule  of  Bnceesaifm  in- 
dicated in  this  passage  seema  to  be  based  upon  a  miBconcep- 
tion  of  the  provisions  of  the  Hindu  law  on  the  sabject. 
It  is  not  true  that  there  is  an  ordinary  rule  of  succesaioD 
applicable  to  woman's  property  generally,  and  a  special 
rule  of  succession  applicable  to  her  sk-idhan.  The  only 
rules  of  succession  to  woman's  property  that  are  rect^uized 
in  the  Hindu  law,  are  the  special  rules  relating  ioatridhan. 
What  is  meant  in  the  above  passage  by  the  '  ordintuy  rules 
of  inheritance '  must,  tiierefore,  be  the  law  of  succession  to 
the  property  of  a  male  owner.  But  that  law  is  evidently  in- 
tended to  apply  only  to  the  property  of  a  male  owner.  Thus, 
Vijnaneswara,  after  giving  that  law,  commences  his  expon- 
tion  of  the  law  relating  to  woman's  property  in  these  words:' 
"  After  briefly  propounding  the  division  of  wealth  left  by  the 
husband  and  wife  ('  Let  sons  divide  equally  both  the  effects 
and  the  debts  after  the  demise  of  tiieir  two  parents'), 
the  partition  of  a  tnan'a  goods  has  been  described  at  taige. 
The  author,  now  intending  to  explain  fully  the  distribu- 
tion of  a  woman's  property,  begins  by   setting  forth  tho 
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nature  of  it."  It  is  only  in  the  limited  class  of  cases  under 
the  Mayukha,  noticed  above,  that  a  woman's  property 
devolves  according  to  the  law  of  succession  applicable  to 
the  property  of  a  male. 

It  may  be  ui^ed  that  the  first  of  the  above  three  rules  is 
applicable  to  the  case  of  property  inherited  from  a  female  in 
the  same  way  as  to  (he  case  of  property  inherited  fix>m  a 
male  owner.  This  view  derives  some  support  from  the  de- 
dsion  of  the  Madras  High  Court  in  the  case  of  Sengwmala- 
thammal  v.  Valayuda  MvdcUi ;  *  and  it  has  (he  further 
recommendation  that  it  reduces  (o  a  imif  oim  rule  the  law  of 
succession  to  a  woman's  inherited  property  in  all  cases. 

But  on  the  other  hand,  it  may  fairly  be  contended  that  as 
the  decision  in  (he  Madras  case  just  referred  to  is  opposed 
to  the  doctrine  of  Yijnaneswara,  and  is  based  mainly  upon 
the  Sengal  commentaries,  it  ought  not  (o  be  accepted  as  a 
correct  exposition  of  the  law  of  the  Dravida  and  Mithila 
schoola  It  is  the  Mitakshara,  and  not  the  Dayabhaga, 
(hat  is  foUowed  in  those  schools  in  the  absence  of  express 
provision  in  their  special  text-books.  Now,  under  the 
Mitakshara,  a  woman's  inherited  property  ranks  aa  atri- 
dhan ;  and  tiiongh  in  the  case  of  property  inherited  from 
a  male  relation  the  doctrine  of  Yijnaneswara  has  been 
dissented  from,  its  correctness  has  never  (except  in  the 
above-mentioned  Madras  case)  been  questioned  as  r^ards 
property  inherited  from  a  female.  On  the  contrary,  there 
is  a  suggestion  by  the  Madras  High  Court  itself  in  the 
case  of  P.  Backiraja  v.  VenkaUippada  (2  Mad.,  405),  that 
property  inherited  by  a  woman  from  her  mother  would 
rank  as  atridhan.  Considering  all  these  circumstances,  it 
may  be  doubted  whether  the  case  of  Sen^/amalatluimmal 
'  3  Mai,  312. 
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Lectusb     should  be  taken  as  settling  the  point ;  or  whether  it  should 

]       be  held  that,  according  to  the  law  of  Mithila  and  Dravido, 

property  inherited  by  one  female  from  another  should  de- 
volve like  the  stridhan  of  the  former. 
Seamdiv,  So  much  foF  the  order  of  succession  to  property  inherited 

pro^w"  by  a  woman.  Next  take  the  case  of  property  acquired  by 
wue'  thu  Vj  females  otherwise  than  by  inheritance,  and  not  coming 
udoo^^ing  within  the  technical  meaning  of  gtridkan. 


According  to        Under  the  Uitakshara,  which  does  not  limit  the  agni- 
thua.  £cation  of  the  term  atridha/n,  in  any  way,  but  takes  it 

to  mean  woman's  property  of  every  sort,  property  of  the 
description  we  are  now  conaidering  would  devolve  accord- 
ing to  the  law  of  succession  for  atridkan. 
Aocordine  la        The  YyavfUiaTa  Mayukha,'  as  you  have  seen,  draws  a 
distinction  between  stridhan  in  the  literal  sense  of  the 
t«rm  and  that  technically  so  called,  and  provides  that 
woman's    property  other  than  what  is  technically  called 
Btridhan,  follows  the  same  order  of  succession  that  is  pres- 
cribed for  the  estate  of  a  separated  male  owner. 
AccTdinB  to        The  law  of  the  Bengal,  the  Dravida,  and  the  Mithilft 
the  Drovid'a,     schools  is  not  Very  clear  upon  the  point  under  c<Hisideniti<m. 
Hiifaiia  Besides  inherited  property,  the  other  descriptions  of  wo- 

man's property  not  coming    under  the   denomination  of 
stridhan  acecording  to  these  schools,  are  property  obtained 
on  partition  of  the  husband's  estate,  property  obtained  ^yJ 
gift  from  strangers,  and  wealth  earned  by  labor  and  skill 
Shin  on  With  regard  to  the  first, — that  is,  the  share  obtained  by 

'"''''         a  woman  on  partition, — there  is  some  authority  for  holding 
that,  by  the  law  of  Bengal,  it  would,  on  the  woman's  death, 

»  Ch.  IV,  Sec  X,  S6. 
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deTolve,  like  the  widow's  estate,  on  the  heir  of  her  hua-    Lbctobs 

XII. 
band.    And  the  same  is,  I  presume,  the  law  of  Mithila.*  The       

law  according  to  the  Dravida  school  is  more  uncertain ; 
and  this  iincertainty  is  partly  due  to  the  conflict  between  the 
Bmriti  Chandiika  and  the  Parasara  Uadhavya,  the  autho- 
rities peculiar  to  that  school,  the  former  holdii^  that  the 
share  on  partition  is  merely  a  provision  for  maintenance,* 
and  the  latter,  that  it  is  the  ahaolute  assignment  of  a  share  * 
The  opinion  of  the  Pandit  given  in  the  case  of  Tommiee 
Reddy  v.  Na/raaimma  Reddy,'  and  apparently  approved  by 
Colebrooke,  would  go  to  support  the  view  that  such  share 
ctmstitutes  stridhan,  and  devolves  as  such.  But  the 
correctness  of  this  opinion  is  open  to  question,  as  there 
seems  to  be  no  reason  why  the  share  of  the  husband's 
estate  which  a  woman  obtains  on  partition,  should  follow 
a  rule  of  descent  different  from  that  applicable  to  the  case 
in  which  she  takes  the  whole  estate  by  inheritance. 

The  other  two  descriptions  of  woman's  property,  namely,  Profwrbr 
gifts  from  strangers  and  earnings  by  labor  and  skill,  are  ^c  iiam 
excluded  &om  the  category  of  atridhan  by  the  following  by  labor  and 
text  of  Katyayana  quoted  in  the  Smriti  Chandrika*  and  the 
Bengal  commentaries :' — 

"  The  wealth  which  is  earned  by  mechanical  arts,  or  which 
is  received  through  affection  from  a  stranger,  is  subject  to 
her  husband's  dominion.  The  rest  is  pronounced  to  be 
woman's  property." 

*  See  Haonsf  hten'a  ConaideTatioDS  on  Hindu  Law,  pp.  43,  46. 

*  See  TLradft  ChiatMnani  (Tsfrore's  tranBlation),  pp.  261,  262. 

•  Smriti  Chandrika,  Ch  IV,  11. 

*  Dayavibhaga  (Bomell'a  translation),  p.  15. 

•  2  Strange,  382—38*. 

•  Ch.  IX,  Soo.  I,  16. 

T  Dayabhaga,  Gh.  IV,  Sea.  1, 19  ;  Dayatattwa,  Ch.  IX,  I ;  Dajakrama 
Sangraha,  Ch  II,  Seo.  II,  2G. 
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LlBcruBB        This  text  i8  evidently  not  applicable  to  acquisitioufl  made 
— .'       during  widowhood,  which  would,  therefore,  rank  as  etri- 
?ma*'d^'"*  '^**™'  ^""^  devolve  as  Euch.*     It  ia  equally  inapplicable 
maidenhood;    ^  acquisitionfl  made  during  maidenhood,  if  the  girl  dies 
before  marriage.    The  text  of  Baudhayana,  which  is  dted 
by  commentatOTB '  as  the  basis  of  the  law  of  succession 
to  the  property  of  a  maiden,  in  speaking  of  such  property, 
uses  the  term  riktha  (property  generally),  and  not  the  am- 
biguous word  stridJuj/n ;  and  Srikrishna,  in  tiie  Dayakrama 
Sangraha,*  ^ves  the  order  of  succession  to  the  property  of 
a  maiden  before  discussing  the  definition  of  etridhan.    So 
that  the  wealth  of  a  maiden,  even  though  obtained  by  gift 
from  strangers  or  earned  by  mechanical  arts,  would  devolve 
in  the  same  way  an  other  property  that  may  be  technically 
called  her  stridhan. 
during  The  above  text  of  Eatyayana  no  doubt  applies  to  acquisi- 

tions made  during  coverture.  But  even  here,  if  the  woman 
dies  after  her  husband,  it  is  not  easy  to  understand  how  any 
one  except  the  heirs  to  her  peciUvum  can  succeed  to  such 
property ;  for,  upon  the  death  of  her  husband,  his  control 
would  cease,  and  the  property  would  become  hers  absolutely. 
It  is  only  in  the  case  in  which  the  woman  dies  before  her 
husband,  that  the  question  involves  some  difficulty.  In 
such  cases,  on  the  one  hand,  it  may  be  urged  that  as  the  hus- 
band had  complete  dominion  over  such  property  during  the 
lifetime  of  the  wife,  and  held  it  jointly  with  her,  upon  her 


'  Sm  the  obaarratione  of  the  Jndiciftl  Committee  io  Brij  iDdnt 
Bfthadiu Singh  V.  Ranee  Janki  Koer.  1  Calc.  L.  B,  3!lfi,  326  ;  and  tiioM 
of  Einderale;,  J.,  in  Veiikala  Bama  Baa  v.  Venkata  Smija  Ban,  I.  L.  B., 
I  Had.,  286. 

*  See  Dayabhaga,  Gh.  IV,  Sea.  Ill,  T  ;  Smriti  Chandrika,  Ch.  IX, 
Sec  III,  3S  ;  Tivada  Chintamani  (Tagore's  tranelatian),  p.  STO. 

•  Oh.  II,  Sec  I. 
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death,  he  would  become  solely  entitled  to  it  according  to    Leotvbb 

the  principle  of  survivorship,  a  principle  of  succession  not        ' 

unknown  to  the  Hindu  law.*  But  on  the  other  hand,  it 
may  be  contended  that  the  above  text  of  Eatyayana  ex- 
cludes the  acquisitions  in  question  from  the  category  of 
iftridhan,  only  so  for  as  to  declfure  that  they  are  not  freely 
alienable  by  a  woman  like  other  sorts  of  her  i^ridkan ;  . 
but  it  does  not  exclude  them  from  that  category  so  aa  to 
render  the  law  of  succession  to  €tridkan  inapplicable  to 
them.  On  this  point  Jagannatha  says :  *  "  But,  according 
to  Jimutavahana,  B^hunandana,  and  the  rest,  the  wife  is 
sole  owner  of  wealth  acquired  by  her  even  during  cover- 
ture ;  yet  she  has  not  independent  power  over  it  so  long  as 
her  husband  lives :  for  the  n^ative  in  the  test  of  Manu* 
(Book  III,  Ch.  I,  V.  52, 1)  conveys  the  sense  of  imperfec- 
tion. Consequently,  they  have  no  wealth  exclusively  their 
own ;  and  the  imperfection  of  their  property  consists  in 
the  want  of  uncontrolled  power.  It  must  be  therefore 
understood,  that  the  legal  heirs  of  a  woman's  peculiar  pro- 
perty succeed  also  to  this  wealth."  There  is  no  other 
express  provision  on  this  point  in  any  of  the  commentaries 
specially  followed  in  the  Bengal,  MitMla,  and  Dravida 
schools.  In  this  state  of  the  authorities,  in  which  no  con- 
clusive argument  can  be  adduced  on  either  aide,  we  may,  I 
think,  safely  follow  the  opinion  of  J^;annatha,  which  is, 
moreover,  in  harmony  with  the  doctrine  of  Vijnaneswara. 

'  See  Katb&ma  Kftacheai  c.    The  Bajah  of  Btuvagnugah,  2  W.    R. 
<P.  a),39. 

*  Colebrooke'e  DigMt,  Bk.  V,  615.  commentar;,  Vol.  II,  p.  6ZS. 
>  VIII,  41«. 
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ABSENCE 

of  hiuband,  oondaot  of  wil«  dnring,  176. 

how  fai  aboenoe  of  hiubuid  jiutUlee  deaertaon  by  wife,  189, 190. 

ACCUMULATIONS 

«f  inoome  of  hasband'a  estate  do  not  beoome  widow'R  itriJiait,  319. 

of  inoome  and  aarrent  iuoome  distrngnished,  319. 
ACHAETA, 

daughter  of,  not  eligible  for  marriage,  71,  72. 

toBbaud's  Aeharya  heti  to  a  woman's  itridhaii  according  to  aome,  393. 
ACQUISITIONS 

of  a  wom&n  by  bhor  and  skill  how  far  her  itridha*,  270,  ZSZ,  288,  2M,  318,  819. 

of  the  wife,  rights  of  t.he  husband  over,  328,  336. 

■Dooenifai  to  a  woman's  acqnisitlona  by  labor  and  akiU,  452 — ICS. 
ACTS- 

XXI  of  1860  (Freedom  of  Beligion),  129, 192,  193. 

II  of  1866  (Erldenoe),  111. 

Xni  of  1BG6  (CompeoBation  to  Familiw  of  Deceaaed  Fenons),  160. 

XT  of  1856  (Widow  Marriage),  326,  261—271. 

XL  of  1868  (Mlnon),  117. 

XLT  of  1B80  (Penal  Code),  b.  27, 14S. 

,  a.  212, 116. 

,  8.  339,  118. 

IX  of  1B61  (Otutody  of  Minors),  172. 

XZ  of  1864  (Minon),  117. 

XXI  of  1866  (HatiTe  Convert's  Mairiage  DiBeolntion),  192—196. 

Til  of  1866  (Bombay)  (Eindn  Hein'  BeUef),  169, 160. 

IT  of  1869  (IHvoToe),  199. 

I  of  1872  IBTidanos),  111. 

ni  of  1872  (Marriage),  271—276. 

IX  of  1ST2  (Oontraot),  e.  11, 139. 
,a.26,  92. 

X  of  1872,  a.  686  (Maintenanoe  ot  Wiraa  «nd  ChOdtea),  lU,  166, 170. 
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ACTS— ( CO  n(  i»ii(^. 

Ill  of  1871  (Harried  Woman's  Propertj),  317. 

IX  of  187B  (Majority),  39. 

I  of  1877  (Specifio  Relief),  »2. 

X  of  1877,  B.  2C0,  128. 

ADHIYEDANA, 

or  saperseBsion,  1S6. 

di&erent  from  deaertion,  IBS. 
pOBitiou  of  snperaeded  vrife,  135,  186. 
AD  HIVED  aS'IEA, 

or  preaeut  OD  eaperseBaioa,  136,  137,  276,  280. 

ADHYA6NI, 

or  gift  befora  the  naplial  Are,  276, 277,  318  {note),  416. 

ADHTATAHANIKA, 

or  gift  at  the  bridal  prooenion,  S75,  277,  278. 

inolndeB  gifte  from  strui^erB  except  in  Ben^,  377,  278. 

ADOPTED  SON 

coimot  marry  within   prohibited  de^eea   in  tlie  fwnilies  of   b!a   natond  and 

adoptive  porente,  67. 
maternal  line  of,  366. 

inharita  adoptive  mother's  ttridhan,  364 — 36fl,  422. 
and  olao  adoptive  father's  mother's  tlridhtat,  370, 123. 
does  not  inherit  adoptive  mother's  mother's  ttridhan,  361,  423. 
thors  of,  when  partloipatiag  with  legitimate  sons,  367,  368,  123,  423. 
of  a  deceased  son,  Hbaie  of,  370,  371. 
of  a  rival  vrife,  rights  of,  369. 
irilriiaa  son  inherits  adoptive  moQieT's  itridhan  in  Uithila,  109. 

ADOPTION, 

right  to  give  or  take  a  son  in,  belong^i  to  the  husband,  173. 

It  may  be  ezeroi.ied  by  wife  or  widow  with  bosband's  permission,  173. 
first  wife  entitled  to  be  associated  in  the  acli  of,  136. 

bnt  tliis  right  not  enfaroeable,  136. 
ADULTEROUS  WIFE 

not  entitled  te  maintenance,  1S3. 

but  may  receive  starving  maintenance,  1o4. 

entitled  to  her  itridaan,  312,  311. 

ADULTERY 

in  Kindn  law  a  crime,  131. 

action  tor  damages  nuuntainable  against  adulterer,  132, 133. 
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AWLTBRY—ieontiHved). 

adnlteraes  not  ponishable  under  Indian  Penal  Code,  131 . 

offaprin^  of  adnlteroos  iuterconne  entitled  to  mainteDaDce,  1( 
but  nsTor  to  the  heritor,  167. 
APFIKITT, 

no  mle  of  prohibited  degreee  for  relations  by,  in  Hiudn  law,  6 

AGE 

of  marriage  for  a  male,  37,  33. 

for  a  female,  16. 
girl  older  in,  not  to  be  taken  in  marria^,  72. 


AOREEHENT 

in  rMtraint  of  marriage  Toid,  92, 

ALIENATION, 

a  woman  has  power  of,  over  her  rtridhan  genowdly.  293,  322—324. 

but  not  over  every  Idnd  of  it,  2S6— 290,  323,  321. 
she  has  absolute  power  over  the  tavdaj/iia,  moveable  and  immoveable,  332, 
she  haa  no  power  over  her  hnsband's  gifte  during  hie  llfetiine,  333. 

nor  even  after  Mb  death  over  immoveaUea  given  bj  him,  333. 

bnt  she  can  alienate  these  last  with  oDnsent  of  next  heirs,  333. 
she  has  power  of  alienation  over  gifts  from   Etran^re  during  maidenhood  and 
widowhood,  321,  331,  334. 

bat  not  during  oovertuie,  325, 334. 
ehe  baa  like  power  over  her  earnings  b;  labor  and  ekill,  324, 32G,  335. 
f  he  has  no  power  of ,  over  property  inherited  from  males,  297, 301— 314,  33G— 341. 

nor  any  over  property  inherited  from  females,  298—301, 314,  320,  336—339, 
or  over  the  Bhare  obtained  on  partition,  340,  311. 
her  power  of,  generally  snbjeot  to  hnaband's  control  during  oovertnre,  325—331. 
but  husband  haa  no  power  of,  over  wife's  itridhait,  329,  330. 
nor  have  a  woman's  kinsmen  anj  power  of,  over  her  ttridhatt,  321, 325> 

ALITA  8ANTANA  LAW, 
what,  250. 
authorities  on,  2S2. 


ANCESTOR-WORSHIP 

prevalenC  among  Hindns,  95, 
its  effect  on  the  position  of  the  b( 
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AHTTLOUAJA, 

who  are  called,  163. 

ANUMAKANA, 
wbat,  169. 

ANWABHBTA 

deSned,  278,  429,  430. 

devolntioD  of,  oooordli^  to  the  Tiiamitrodaja,  3T9. 
the  MajuUib,  3B4. 
the  Snuriti  Chkodrika,  396—397. 
the  Daj^bhatra,  127,  430,  432. 

APAEIBHA8IEA  8TBIDHAN 
deflned,  38G. 
devolnlioii  of,  394,  442 — 146. 

APPOINTMENT 

of  wife  to  raise  up  isne  fonnetly  allowed,  42,  17S. 

it  is  DOW  prohibited,  42, 17S. 
ARSHA 

form  of  laanisge  deSned,  Sa. 
ASaAM, 

mnrriage  ODEtomj!  of,  23S,  239. 

ASUBA 

form  of  mftTtisgre  defined,  S3. 

pajment  of  ptice  foi  bride  oonatitiitee  Atura  murlage,  8S. 

but  not  payment  of  mouej  to  bride  boneU,  BG. 

AUBASA, 

or  legitimate  son  daflned,  161. 

AYAUTUKA  8TEIDHAN, 

deTolnti<m  of,  acoording  to  the  TivadA  Chiutamaiii,  408. 
aoooTding  to  the  SaTobhaga,  411'-4I6, 

BASDHC 

defined,  for  purposes  of  marriage,  63. 

for  purpoeee  of  BuooeBsion,  873, 
certain  relationa  of  father's  bandky*  not  eligible  for  murUge,  63,  64. 
and  ao  ooitun  retatioDS  of  mother's   baadkui,  63,  64. 
gDooeesion  of  husband's  tandkut,  373,  377, 

of  ttOtex'a  bandhnt,  377, 893. 
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of  daa^hterno  disqaallficsUon  for  inheriting  moUiei's  itrMKan,   3eS— SS6,  41 
41 B. 

BA8TAED 

m»^  inherit  in  Hindn  l«w,  166 — 168. 
.entitled  to maintenftnoe,  168. 

BENAEES  SCHOOL, 

dafliiition  of  ttridhan  aeooidin^  to,  383 — 2SS. 
devolntion  ot  ttridhan  Bcoording  to,  36&— 380. 

BENQAL  SCHOOL, 

Older  in  whiiA  gti&rdianahip  in  nuniage  veste  Rcoording  to,  47. 
deflnition  of  ttridhan  Mwording  to,  293— SOI. 
derolnticm  of  ttridhan  aooording  to,  410 — 139, 

of  woman's  piopertf  other  Uiui  ttridhan  acoording  to,  446 — (49,  453 — 46G. 


nuke  ae  ttridhan  wheie  a  gift  would  ntnlc  ae  anoh,  318. 

a  DAUGHTGB, 

u  of,  tmder  the  Hitakahara,  863. 
in  Bengal  nnbetrothed  daughter  inheiite  yaitlttha  before,  117. 
no  heiz  jinntly  with  son,  112,  418. 

BETBOTHED  GIHL 

not  ineligible  foT  marriage,  61. 
BETBOTHMEHT, 

what,  8a 

JiBtinot  from  marriage,  88,  89. 

its  efleot,  8»— 91. 

apeoiflo  performance  of  oontraot  of,  not  enforoeable,  91,  93. 

bat  damages  reooTerable  for  hreaoh  of  oontraot  of,  92, 
BHnniAGOTBA  SAPISDA8, 

or  iandhtu,  snoDeaeion  of,  373  H  teg. 


a  disqnaMcation  for  inheriting  ttridhan,  3E7,  3E8. 


form  of  marriage  defined,  SO. 

dlatingaiBhed  from  the  Prajapatya,  S3. 


gnooeeeion  of  learned,  not  allowed  against  eeoheat  to  the  Crom,  438- 
i^anayan  neceeeary  before  maniage  of  a  BnUunaii,  38. 
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BRAHMOS, 

Adi,  are  Hindos,  lOR. 

Talidity  of  the  form  of  m&tringB  amon^  them,  105, 106. 
Progressive,  not  Hiadne,  105. 

Taliditj  of  the  form  of  marriage  among  them,  106,  260 — 26S. 

bhideoroom 

ta,\et  back  presents  made  to  the  bride  if  she  dies  before  marriage,  3TS 
BItlDE-PKICE, 

the  origin  of  itridhan,  319. 

BEOTHEB, 

Toan^r,  prohibited  to  marrf  before  elder.  44. 
inherits  aiater'a  iKlka,  37T,  894,  400,  409,  430. 
Boccesaion  of  brothers  to  ttridhaa  nnder  the  IkOtaksharo,  ST7, 
under  tlia  DaTubhaga,  421—432. 

BUDDHISTS 

not  Hindus,  19,  2G6. 

marria^  law  of  Bormese,  2ST. 
BURDEN  OF  PROOF 

on  the  party  who  allepee  any  property  to  be  Uridhan,  320,  331. 

CANARA, 

marriage  law  of,  260—362. 

CAPTURE, 

marriage  by,  a  primitive  practice,  28. 
origin  of,  29. 
its  connection  with  prohibition  of  marriage  in  the  same  gatra,  30 

CASTE, 

origin  of,  73, 71. 

marriage  with  a  woman  of  inferior  casto  formerly  allowed,  73, 162. 

but  not  with  one  of  a  aQperior  oaate,  162,  163. 
marriage  in  a  different  caste  now  proMbited,  73. 
what  coQstitntes  difference  of  caste  in  Sontliem  India,  74—77. 

In  Bengal,  77.  78. 
illegitimacy  no  disqaalification  for  caato,  TS,  79. 
no  diatinotion  of  castes  observed  among  Vaishnavas,  261. 

CEREHONIES 

in  Brahma  marriage,  9G — 99. 

in  oUier  forms  of  marriage,  94. 

necessit?  of  observing  ceremonies  in  marriage,  SO— 101. 
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CHAR-CHITTI, 

or  deed  of  divorce,  ISo,  211. 

CHOTA-NAGPUR, 

macriag*  onBtoma  of  tribce  of,  240. 

CHRISTIANITT,    ■ 

ooavort  to,  may  aljll  be  governed  by  Hindu  law,  20. 

not  entitled  to  restitution  of  oonjngB]   rights  Bgainst   aneonTerted  partner, 

129—131. 
lem&rriage  ot,  137. 

may  obtain  disaolution  of  marriage  celebrated  before  ooDTeraion,  192,  195. 
CONCUBINAQB 

allowed  KOiimg  UoaaTia,  265. 
CONCUBINE, 

maintenance  of,  1 56. 
rights  of  children  by,  167. 

consTtmas, 

that  marriage  wonM  be  dJBSolved  on  the  happening  of  certain  oonUngenoy,  Toid 
in  Uw,  178. 
CONFABREATIO,  98,  240. 
CONOJXJAL  EIGHTS, 

reotitntion  of,  enforceable  by  anit,  121. 
form  of  decree  in  suits  for,  122. 
mode  of  executing  Bnch  dearee,  122 — 12S. 

not  allowed  on  the  ground  of  cruelty  or  ill-treatment,  127,  129. 
or  of  change  of  religion,  129 — 131. 

CONSUMMATION 

not  neoeaaary  for  iirerooability  of  marriage  in  Hindu  law,  lOS. 
CONVERT 

from  Hinduism  cannot  claim  restitution  of  conjugal  eights,  129. 
but  can  claim  custody  of  children,  172. 
boand  to  muntun  an  nnconTCtted  wife,  194. 

COUSIN, 

marriage  with,  prohibited  in  Hindu  law,  G9. 

COVERTURE, 

woman's  power  over  ber  itridhan  dnring,  325 — 331. 

CREDITOR, 

husband's,  cannot  seiie  wife's  tlridhan,  330. 
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CROWS 

takes  by  escheat  heirless  property  in  sll  oaaes,  43S. 
CRUELTY, 

what  coQStitatea,  sufficient  to  justify  separation  tratwaen  miiD  and  wife,  1£7,  118. 
CUSTODY 

of  infant  child  Ijelong^  to  the  father,  171. 
of  illegitiniate  ohild  belongs  to  the  mother,  172, 
of  Infant  wife  belong  to  the  hoaband,  116, 117. 
CUSTOM. 

an  important  sonioe  of  Hindu  law,  11 — It. 

the  priuoipal  sonroe  of  law  among  aboriginal  tribes,  231. 

conditions  Tequiaite  for  Tsliditj  of,  228 — 231. 

harden  of  proTing  ezistenoe  of,  232. 

family  onstoros  in  derogation  of  law  how  far  valid,  233,  234. 

divorce  allowed  by,  ISi,  185. 

in  Western  India,  243,  311. 

in  Southern  India,  262,  263. 
marriage  cnEtoma  in  different  familieB,  233  et  teq, 

in  the  Tipperah  Baj  family,  236. 

among  Uriya  chiefs,  236, 237. 
marriage  cnstoms,  local  and  tribal,  238  et  teg. 

in  Bengal,  238. 

in  Chota  Nagpnr,  240. 

among  the  Santals,  230. 

in  the  North-West,  241. 

in  Western  India,  212—244. 

in  Sonthem  India,  246—263. 
marriage  onatmns  among  dillerant  seats,  2&3  et  tfq. 

YaJBhnaTas,  264.  • 

Goaavia,  266. 

BnddhistB,  256,  267. 

Jainas,  257-269. 

Sikhs,  269. 

Brahmoe,  360—264. 

DAIVA 

form  of  marriage,  81,  82. 

DAUAOES 

reooverable  for  bieaoh  of  oontraot  of  betrothal,  93, 

DAHCING-WOMBN. 

sncoeasion  to  properi^y  of,  402—407. 
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got,  167, 
DASIPUTBA, 

meaning  of,  16T. 
righta  of,  166, 167. 

DAn;AKA  SON,  w#  Adoftsd  Son. 

OAUOHTEB 

of  JalUHya  wrt  ellgiUe  f«T  ntwrla^re,  71,  72. 
of  mothdr's  brother  not  eligible  tot  muriage,  64. 

ezoept  in  BonUienL  India,  217. 
of  itepmother'a  bcoUier  not  eligible  for  ouirisge,  64. 
luB  on]/  a  qulifled  lirht  In  otate  inheriied  fram  her  father,  398,  312. 
■nooeanon  of,  b>  mother's  itridJum  ■■ 
under  the  Mitskahua,  3G3  et  ttq. 

competition  betwean  muried  and  nnmarrled,  and  between  prorided  ai 

onpiovided,  danghteis,  SE2— SS4. 
nnohaate  danghter  not  diaqnalified,  36S, 
under  Uid  HaTokha,  384,  SS6. 
nndei  the  Bmrltl  ChaDdrilw,  39G— 399. 
nuder  the  Virada  Chlntamani,  108. 
nnder  the  Dajabhaga,  112—123. 
BnrriTOiBhip  among  danghten,  3G9.. 
■itter'B  daughter  inherits  itrid&ait  nndw  the  MajnUw,  399. 

DAUQHTER.Ifr-LA.W 

heir  to  rtridkan  nnder  the  KaTOkha,  368. 
no  hdi  nndei  the  Diavlda  sohool,  103. 
how  far  entitled  to  maintenanoe,  210 — 314. 

DAUaHTBR'S  DAUaHTBBS, 

snooeMion  of,  nnder  the  MItakahan,  369. 
under  tiie  HarnUia,  38G. 
under  the  Smriti  Chandrika,  39S. 
takejw  itirfei,  860, 398. 
no  hein  nnder  the  Beng^  law,  434. 
DAUOHTBfi'S  OEANDSON 

hear  aoooiding  to  oome,  891. 
DAnGHTBR'S  BON, 

agoocerion  of,  to  ttridkan  nnder  the  Hitakshara,  361. 
under  the  Hayokh^,  386. 
nnder  the  Smillii  "t^t^ritit,  898. 
under  Um  VWada  Clhintamani,  40S. 
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DAUGHTGB'S  aOt!—(eonli>ned). 

nndei  the  Bengal  Uw,  4U,  120. 
daughter's  sang  takopcr  ttirpe*,  361,  398,  413. 
DEAf  AND  DUVB 

perBODB  competent  to  joktij,  42. 

not  competent  to  inherit  ttridkan,  357 — 3G9. 

DEBTS 

of  a  deceased  person  under  the  HuTiikbA  payable  by  one  who  marriea  his  widow,  1 
this  rale  abcoKBted  by  Bombay  Act  Vn  of  1866,  ISO. 


form  of,  in  soitB  fot  reetitatiou  of  conjogal  ligbts,  122. 
for  leatitatlon  of  eoningol  rights,  ezeoation  of,  123—126. 
DEGRADATION 

from  oastehow  f ar  a  bar  to  testatntion  of  oonjogal  rights,  129, 190. 

gronnds  which  jnsldfy,  191. 

no  Itmger  oanses  fOTfeitoie  of  rights,  188,  193. 

DESBRTION 

dJfEerent  from  divorce  and  dlssolntion  of  marriage,  186. 

and  from  raperseedoD,  136. 
of  husband,  groimdB  which  justify,  189  ■(  tcq. 

change  of  religion,  192. 

cruelty  and  ill-treatment,  193. 

degradation,  190. 
of  wife,  gioonds  which  justify,  1S7,  188. 
position  of  deserted  or  deserting  wife,  193  et  uq. 

she  cannot  remany,  19G. 

exospt  where  marriage  is  dissolved  under  Act  XXI  of  1866, 196. 

she  is  entitled  to  m 


DISCIPLE, 

daughter  of,  not  eligible  for  marriage,  71. 

DISQUALIFICATION 

for  inheritance,  ordinary  gronnds  of,  applicable  to  BUccession  to  itridkan,  367—369, 
wife  of  disqualifled  person  entitled  to  matntsnanoe  from  heir,  161. 

DISSOLUTION 

of  marriage  not  allowed  in  Hindu  law,  181, 
different  from  desertion,  1B6, 
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DISTRESS, 

hiulwnd  mftj  use  wife's  liridhan  whea  In,  326,  327. 

what  ooustitateB,  S2T. 
DITISION,  tte  PABTiTio>f. 
DIVORCK, 

diflereat  tormt  of,  ITS  et  leq. 

not  Allowed  by  Hindu  l&w,  1(13, 184. 

allowed  bj  ciutoin,  184. 

on  what  gfroimda,  16G,  255. 

in  WBBtorn  IndU,  243,  244. 
in  Sonthera  India,  2K2,  253, 

lunonK  GoBaria,  266. 

among-  Santala,  S40, 

Act  (IT  of  LSfl9)  appUoable  to  muriagea  nnder  Aot  III  of  1S72,  273. 
DOS,  OE  DOWBT, 

what,  346. 
DRAITPABI, 

legend  of,  S8. 

DRATIDA  SCHOOL, 

wife's  ahare  on  partition  under  the,  146, 316. 
definition  of  itridhan  according  to  the,  290,  291. 
inherited  propertf  not  itridhiM  under  tlie,  S13,  314, 
devolution  of  ttrWian  aocording  to  the,  395 — 102. 

DUTIES 

of  a  widow,  S00~202. 

DWELLIHO-HOUSB, 

widow  entitled  to  re^de  in  family,  215. 
DVIRAQAHAHA, 

what,  88. 

EARNINQS,  lee  AOQDiSiTIONS. 


ELDEB  BROTHER 

must  be  married  before  the  younger,  44. 

ELDER  BISTER 

must  be  married  before  the  younger,  67. 
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to  the  Croirn,  438. 

proper^  of  ohildleBi  danoing-girl  go»  to  the  pagoda  by,  407. 
EUinTCH,  let  Ikfotebck, 
EVIDENCE 

of  eitiier  apooae  adnuBeible  agviiut  the  other,  140, 141. 
EXOLUSION  FEOH INHEBITAHCE, 

gnnmdB  of,  appUoftble  to  mooeawon  to  itrid&an,  S67 — 3E9. 

wivea  of  perBons  eiclnded  ftom  inheiitaiioe  entiUed  to  muntenanoe,  l&I. 
EXOQAHT, 

origin  of,  G9. 

the  origin  of  the  prohibitkni  of  marriage  in  the  same  getra,  69. 


of  nurrit^  reoorerable  by  gaatdian  in  mutiage  from  the  penui  dwigesbto 
therewith,  61. 

FAMILY  CUSTOMS, 
TaUdit7  of,  283, 334. 
relatiD^  to  marriage,  336. 

FAMILY  OP  THE  HUSBAND 

inolodea  htubamd'a  fftther's  aister'a  sen,  430. 
FATHEB, 

the  fliat  aaaoag  guardian h  In  vastdage,  SB,  47. 

bnt  may  eometlmee  lose  this  pnfereuti^  right,  63. 

father'a  bandhtu,  who  are,  63. 

what  lelationa  on  Uie  father's  aide  not  eligible  for  marriage,  63,  U. 

bound  to  maintain  his  Infant  ohildien,  IG&^lTl. 

«ntitled  to  the  onatody  of  hia  legitimate  dhildien,  171, 173. 

ma;  give  away  a  aon  in  adoption,  173, 

power  of,  nnder  Eindn  law,  173. 

entitled  to  mafntenanoe  from  aona,  17G, 

fatber'a  gifta  alwi^  rank  aa  itridhan,  27fr— 260. 

order  of  anoooMdon  to  property  received  hj  a  woman  from  her  faUier,  431, 122, 430. 

haa  nf>  right  orer  dangbtei's  itridhm,  834, 326. 

>aooc8flio&  of,  to  danghter'a  (MAUw  ; 

nnder  the  Hltakahara,  371, 873; 

nnder  the  Hi^rnkha,  366, 36(L 

nndei  the  Smriti  Chandrik^  400. 

under  the  Tivada  Chlntamani,  408, 

nnder  tiie  Bengal  lav,  424—133. 
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INDEX.  4 

FATHER'S  KmSMBN, 

■uaoaaaioii  of,  utder  tlie  Hitakifauk,  377. 

undor  the  Hi^nklift,  thd  Bnuriti  ObABdrlka,  uid  t^o  YiTAdA  Ohiiituiuuiit  3 

391,  403,  409. 
nudor  tha  Bengal  l»w,  4Sd,  437. 

FEMALES 

liow  fat  ngaided  ut  purtdee  to  mAniage  in  Hindu  bnr,  46, 

marriagtable  age  for,  46. 

mairiage  the  oral;  Monment  for,  SI,  46. 

who  mie  unfit  to  be  taken  In  marriage,  46—78. 

condition  of  Hindn,  one  of  perpetnaL  tutelage,  110. 

pioprietaiy  rlgtita  ot  Biada,  383, 331,  348. 

pioport;  inherited  b^,  fiom  males,  do  not  beoome  ftriAioM,  396  et  trq,  319,  330. 
from  femalefl  how  far  ttnikati,  296  et  leq,  330. 

liOw  far  r^arded  aa  gatn^tu,  388,  443—^6. 

peonliar  -pitspaAij  of,  tea  SmniHAK. 
FOBFEITUBB 

of  rights  or  propertj  no  longer  oaoaed  bj  degradatttm,  139,  163,  193. 

of  ttrUluM  not  oanaed  1^  wwliaBtit;,  342—346. 
FOBHB 

of  marriage,  80— 87. 

GAin)HABBA 

form  of  marriage,  SG. 
oeremoniea  in,  91, 
GABBHADHANA, 
oetaman/  of,  88. 

GHATAK8, 

remnneration  of,  93. 

GIFT 

of  bride  an  eaaential  oeremon;  in  marriage,  96. 

from  a  relation  alwaTB  ranks  aa  ttridhan,  279  et  *»s,  317. 

from  a  atoanger  is  not  ttridhmi,  2TI  et  Msq,  317. 
exoept  wlien  reoeiTed  at  nnptials,  27S— 383,  917. 

from  hosband  not  freel;  alienable  by  wife,  333. 
how  far  regarded  as  itriilum,  817, 

snbaeqnent,  m«  Akwadhkta. 
00SATI8, 

marriage  onctoms  among,  266. 

Gononbinage  allowed  among,  S6S. 
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470  lyDEi, 

GOTRA. 

what,5g. 

girl  of  Uie  same,  not  eligiUa  for  tnarrlage,  58. 
this  rnk  lunr  fur  ^^ioable  to  Sndta*,  S9. 

of  ft  female  changed  by  marriage,  £8. 

of  a  widow  for  pnzpaaea  of  her  renutrriage,  SU. 
QOTBAJAS. 

who  are,  413—446. 

moaemaa  of,  to  HridMa*,  377,  388,  443—415. 

f emalee  how  far  regarded  as,  3B8, 113 — 146. 


OBAND-DAUGHTBB,  mm  DADOHm's  Daitghtbr. 
QBANDFATHBR 

paternal,  gnardian  in  maniagtt  next  after  lather,  39,  47. 

GRANDSON 

by  daughter,  M«  Dxuohtks'bSon. 

by  BOB,  Me  Sok'b  Sou. 

of  B  riTBl  wife,  377,  414, 122. 

QBEAT-OBANDSON, 

■uocGMioa  of,  ta  ttridian,  411,  422. 

OUABDIAK, 

ooiuBnt  of,  uecesBary  for  marriage  of  a  minor,  39,  63, 

who  are  tlie  snooeHiYO  gnardlaiiB  ia  marrtage,  39,  47. 

taa;f  delegate  his  antliorit;  to  another,  62, 

yibea  goaidian  negleots  to  marry  a  girl,  Bha  may  ohoase  her  owa  hnibaad,  62. 

of  a  legitimate  ohild,  171. 

of  an  illegitimate  child,  172. 

of  a  minor  wife,  116,117. 

HEIR,  tee  Succebbiok. 

HINDU, 

meaning  of  the  term,  1 7. 
who  aie  Hindiu,  16—19. 

bow  far  the  aboriginal  tribea  are  Hiodni,  231,  338,  2ie,  216. 
HINDU  LAW, 

nature  td,  1 — 6. 
Bonioea  of,  8 — 16. 
who  are  goTemed  by,  16—21. 
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HOHA, 

»  oetemony  in  mmrrU^,  99. 
peTtonned  b;  Sndru  Tiowioiul?.  99. 
matmigairitihtwut,  what,  97. 

HUSBAND 

entitled  to  onstcn^  of  infuit  wife,  IIG. 

may  leatraiii  wife's  liberty  in  BOme  leapecte,  1 18. 

rataUsd  to  reetitation  of  aoiijng|«l  rights,  whan,  119  et  leq. 

oliuiptof  leligioa  s  bftr  to  restitntion  of  oo&jiig&I  rights,  129. 

nukj  maxty  again  during  lifetime  of  wife,  134. 

but  bound  to  give  her  lome  oompeuaatlon,  1S6. 
mv  be  demrtad  when,  189. 
hndwnd  and  wife : 

one  penon  foi  oerbtin  pofpoaaa,  138. 

otxnpetont  witneaeee  for  or  against  «BCh  other,  110. 
'  no  parUtion  otdinaiilf  allowed  between,  144. 

not  bound  KenetaU;  by  eaoh  other's  oontmota,  166—169. 
bound  to  "'«3"t»in  the  wife,  US  »t  leq. 
affectionate  gift  by,  ooiurtitnteB  ttridlum,  S75  «t  »»q,  294. 

hnt  is  not  freely  alienable  by  the  wife,  333. 

anooeasion  to  hniband's  affectionate  gift,  384,  89S — 999. 
rights  of,  orer  wife's  property : 

ho  may  DM  her  itridhan  in  oases  of  distress,  32B— 331. 

he  has  general  control  OTsr  her  other  pvoperty,  S26— 331. 
sucoesaion  of,  to  wile's  ttridlM%  : 

nndei  the  Ktakshara,  372. 

nndar  the  Haynkha,  386. 

nnder  the  Smriti  Chandtika,  401. 

under  the  Tivada  Ohintainaul,  408. 
nnder  the  Bengal  I&w,  424—432. 

HUSBANB'S  KINSMEN, 
saooeMion  of  ; 

nnder  the  Mitakshara,  37T. 

nnder  the  Haynkha,  the  Smriti  Chandrika,  and  the   Vivoda  Ohintamani, 

386—390,  402,  408. 
nnder  the  Bengal  law,  433—3.16. 

IDIOT 

competent  to  nuny,  40. 

not  Dompetsnt  to  inherit  ttridhan,  3S7,  368. 

ILLEGITIMACT 

no  disqaalifloation  for  ooate,  78,  79. 
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IHBOVEABtE  PEOPBftTT 

givea  b;  the  hnabuid  never  alieiutble  b7  wife,  3 


how  1m  a  diaqnallQcation  for  nuuria^,  i2, 

ia  a  disqiuMoation  for  iuherltiug  ttridlutn,  367,  35S. 

INOUBABLB  DISEASE 

no  disqoalifioation  for  marrU^,  42. 

bat  may  be  a  bar  to  reatitntion  of  oonjiigal  rights,  i2. 

la  a  dkqulifioatioa  for  Inheriting  utridknn,  S67, 

INHBBITANCE, 

natnra  of  the  Hindu  law  of,  3S0,  3G1, 

doctrine  of  ej^ritoal  benefit  the  basis  of  that  law,  3S6. 

how  far  tliat  dootxiue  applloable  to  BOoooadon  to  rtridhan,  3fi6,  414,  418, 41V,  4 

property  aoqnired  by  a  female  by,  how  fu  her  ttridHan,  394  et  leg. 
enooeaelon  to  enoh  properiy,  140— 4S3. 

grouiide  of  exolnrion  from,  8CT. 

Set  Succession. 
IKSAIfB 

persons  oompetent  to  marry,  40. 

Inoompetent  to  inherit  itridkan,  3£7,  368. 
JAIHAB 

not  Hindns  ttriotly  so  ooUed,  19, 2S7,  258. 

marriage  law  of,  2E9, 
JAT8, 

marriage  eostom  uneog,  341, 

KABSATE3X,  249. 
KBITEIMASON 

of  a  wonian  inherits  her  HridAan,  409.      * 
EBHETRAJA  SON,  176. 


XULACHAR, 

marriage  aoowrding  to,  234,  286. 

ECTLINISH,  44. 

EUBAO  DHUBEEGEA, 

a  form  of  marria^  in  the  North- Weet,  241. 
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LAGNA 

wife,  211. 

LAHE 

psTHODs  not  coapetent  to  inherit  ttrldkan,  3ST. 

LATANTABJITA 
itridtim,  27S. 
LEQACT,  lee  Bequbbt. 

LEGAi  HECE8SITY, 

nutrriage  of  daughter  ia  a,  foi  alieaaUoQ  bj  the  widow,  IS. 

LBGITIMACT 

in  Hindn  Uw,  160-184. 
preeamptloa  in  faror  of,  166. 

LEPEE 

OMUot  enf OToe  reetdtntion  of  ocmjugal  rig-hts,  127. 

oatmot  inherit,  3B7. 
LETIEATE,  19». 
LUNATIC, «« IvsAVB. 
HAHABA8HTRA  SCHOOL, 

deflnitiaa  ol  ttridha%  acooiding  to,  SS8— 290,  3U. 

doTolntion  of  ttridlum  aocoidins  to,  383—391. 


to  property  of  a,  378,  391, 102,  409, 139. 
HAINTEKANCE 

of  ahildren,  16S,  169. 
of  aged  pueats,  ITS. 
wife  entitled  to,  149. 

from  whom,  ISO. 
Bonnnaij  mode  of  reoovering'  maintentuice,  IBS. 
wife's  claim  for,  when,  forfeited,  163. 
DUohoBte  wife  entitled  to  ttareing  mauUenanee,  1S4. 
rate  of,  161. 
of  cononbine,  1G6. 
widow  entitled  to,  202. 

tbongh  not  living  in  hei  lituband's  honae,  209. 

from  whom,  Z10-— 214. 
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474i  INDEX. 

JLAINTBNANCE-(e«KiB»«(). 

widow's  nuintonanoe  how  far  a  obarge  on  biubaiid's  estate,  204—208. 

widow's  right  to,  forfeited  for  nnchaatltj,  214. 

right  to,  not  liable  to  sale,  314. 
MALABAR, 

maniaKe  oiutoma  in,  S4B— 2G0. 

HALES, 

pn^>eTt3r  inbeiited  frcan,  doss  not  rank  as  ttridhun,  2tP6  el  leg,  319, 320. 
UANaHI,  243. 

UABBIAGE, 

origin  of  the  Institntion  of,  31—20. 

different  forms  of,  S6.  , 

po1fai)di7,  polygamy,  monogamy,  27,  2S. 
by  oaptnre,  28. 

a  saorament  in  Hiudn  law,  30. 
parties  to  marriage,  36  at  mj. 

who  are  incompetent  to  many,  3T — 16. 

who  are  nnfit  to  be  taken  in  marriage,  4Ii — 79. 

^TtardiaDship  in  mairis^ e,  47 — 64. 

prohibited  degxnee  in  marriage,  69— GS. 

eOeot  of  disqualification  on  marriage  already  celebrated,  19. 
■       forms  of  marriage : 

in  Eindn  law,  SO— 87. 

according  to  famUy  onstoms,  23B. 

according  to  local,  tribal,  or  caste  cnstoms,  238—263. 

aoooiding  to  seotariau  onstoms,  263-263. 

legalized  by  Statnte  law, 

widow  marriage  (Act  XT  of  1S66),  264-271. 
dvil  marriage  (Act  III  of  1872),  271—273. 
agreements  in  restraint  of,  void,  B2. 
marriage  brokerage  oontraota,  93. 
oeremonieB  in,  94—99.  ' 

neoessity  of  obserring  them,  99—106. 
time  for  oelebration  of,  107. 
consommation  not  oeoeesary,  108. 

qneetionH  of  validity  of,  how  far  oognlzable  bj  Conrte,  ihid, 
egal  oonieqaeuoee  of,  110  tt  uq. 

on  the  peraoDS  of  the  parties,  116 — 182. 

on  their  peironal  oapaoity,  138—143. 

on  their  pioperiy.  143— 1EG. 

as  legards  the  offsprlugf,  160 — 174. 
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IKDEX. 

dusolntioD  of,  177  tt  teq. 

how  fu  Allowed  ia  Hindu  I«w,  1S4. 
property  giyea  at  the  time  of,  kIwbjb  ntuka  m  ttridltan,  276 — 2S2,  31S. 
-what  to  be  deemed  the  time  of,  416. 

anacesdon  to  propertf  ^yen  kt  the  time  of,  381, 397,  408,  416,  427,  428. 
MARBIED  WOMEN 

in  HlndD  l&w  mv  ooutract,  139. 
maf  BQe  and  be  ined,  140. 
not  exempt  from  arrest,  ibid. 
proprietOTf  right*  of,  336—831,  346—347, 
HARUMAEATATAM,  248. 

MINOE 

may  many,  37. 

grnardiaii  of,  in  marriage,  39,  47. 

marriage  of  a,  s  legitimate  cause  of  ezpente  by  guardian,  39. 
HITHILA  LAW, 

definition  of  ttridhan  aooording  to,  391—293. 
dsTolntion  of  ttridhati  according  to,  407-409, 
kritrima  son  of  a  woman  inherits  her  itridhan  under,  409. 
MONOGAMY.  28. 
MOTHER 

when  gtuudian  in  marriage,  47—49. 

natural  guardian  of  illegitimate  children,  172. 

handKv*  of,  who  are,  G3. 

what  relatioTiB  on  the  mother's  aide  not  eligible  for  marriage,  63,  C  I. 

entlUed  to  a  share  on  partition,  216—218. 

natnie  of  her  tnterast  in  snob  share,  314 — 316, 341. 

does  it  oonatitute  ber  rtridlum,  ibid. 

devolatiou  of  sooh  property,  462,  403. 
entitled  to  maintenanoe,  176,  202. 
property  inherited  from,  la  not  *tridka%  under  Bengal  law,  299. 

bow  far  regarded  as  ttridhan  elsewhere,  314,  820. 

devolution  of  snob  property,  440—461. 
taooeMi(ni  of,  to  danghter'B  ttridhan  .- 

under  the  Hitakahara,  371,  372, 

ouder  tbe  Hayukha,  886. 

onder  the  Smritd  Cbandriba,  400. 

under  the  Tirada  Chlntamani,  409. 

under  the  Bengal  law,  428,  430. 
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NAHDIMUKHA  8EADDHA,  96, 133. 

NATBA 

muTinge,  243. 
NUPTIAL  GIFT,  ue  TAnTtJKA. 


muria^  ouatoma  in,  236. 
lUhetraja  mm  reoogniied  in,  ITG. 
OBKAMENTS 

oonstitnte  ttridhan,  276,  27T,  31S. 

OTJTCAST 

hiubftnd  or  wife  m^  be  deserted,  18! 

PACHiS  SAWAL,  23T. 
PADABANDAHIKA  STBIDHAN,  278. 
PAJ8ACHA 

form  of  QiuTisge,  87. 


PALU,  86. 

FABAFH&BNA.  846. 
PARAPURTA,  183. 
PABENTS,m«Fatbbb;  HoTHBa 
PABIBHA8IKA  8TBIDHAH,  289,  Ui. 
FARITEDANA,  44. 
PARIVmTRI,  44. 
FABTIE3  TO  HABBIAOE,  36  H  ,tq. 
FABTITION 

not  allowed  ordinArilr  between  hnsbond  and  Wife,  144. 

wife  entitled  to  a  share  on,  146. 

widow  entitled  to  a  Bhare  on,  216—218. 

ahue  obtained  by  a  wonum  on  : 

bow  far  regarded  as  bet  ttriiUan,  314—316, 
ertent  of  her  right  orei,  341. 
derolDtion  of,  4S2,  463. 

PABTANA  8RADDBA,  41S. 

FAT, 

01  aecond  Atarriage  of  a  wonao,  243,  211. 
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INDEX. 
PATBBNAL  EIKSMEN,  m  Faturr'i  Kihsmbn. 
PATNI,  100,221. 
PATEIA  POTBSTAS,  173. 
PATHTABBHAVA  SON,  183. 


PHTTLBIHA 

muiiage,  237. 
BOLTANDET,  27,  248. 
POLTOAinr,  2B,  42, 13,  Via. 

PBAJAPATTA 

torm  of  mariiagt,  83. 
PBATA£AS,  68. 
PBECBPTOE,  jw  Achabia: 

PBESEKT  ON  SUPEBSE88ION.  in  Adgivedanika. 
PRITIDATTA  STRIDHAN, 

what,  276,  278. 

deTolntion  of,  379,  S83,  384,  395—399. 
PBOHIBIflBD  DEGBEBS 

in  Hindu  Iav,  69  et  teq. 

PEOPBBTT, 

riphta  of  hnsbuid  »nd  wife  over  «aati  other's,  142,  325  et  n 

given  by  Imaband,  rights  of  a  womim  over,  333. 

reoeived  from  Mnngen,  rights  of  a  woman  over,  334. 

aoqnired  by  labor  and  ekltl,  tte  Aoquisitions. 

inherited  fiom  malea  not  «frufA<iit,  296  et  leq,  319,  320. 
from  femoIeB  bow  far  regarded  M  ttrHha*,  ibid. 

devolution  of,  t«e  Suocbsbiom. 
PBOSTrrUTES, 


o  property  of,  402— 
PDNiBBHU,  18.1. 
PUKJAB. 

marriago  oiurloms  in,  241. 


fonn  of  m&rriage,  29,  8< 
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RE6ULAT10K 

XTII  ot  1829  (Bengal)  abolitioiL  of  Sati,  199. 
RELATIONS, 

between  whom  marriage  is  prohibited,  S9 — S4. 

deBcriptive  and  cliieaiQaatoiy  Byatenis  ot  nomenolatnTe  of  lolatinnBhips,  69. 
KELIQION, 

change  of.  no  gronnd  of  forfeitnie  of  rights,  129, 1S8. 
a  bar  to  reetitntion  of  oonjngal  rights,  129. 
and  a  groond  for  desertion,  192. 
BEMABEIAaE 

of  wife  not  allowed  in  Hindn  law,  131. 

allowed  after  divoroe  under  Act  XXI  of  1866,  131,  194,  19fi. 
of  widow  not  allowed  in  Hindn  law,  131. 
now  allowed  b^  Act  XV  of  1866,  226. 
deprivee  a  widow  of  her  rigbta  over  ber  former  biuband's  estate,  265,  269,  270. 
and  ot  her  nght  to  gnardianahip  of  her  oMldiGU  b;  her  late  hiulNHid,  265. 

BI7AL  WIFE, 

n  of,  376,  377. 

n  ot  the  iasne  of,  S76,  377,  401, 402,  416,  420,  422. 

SAGAI, 

maniage  in  Chota  Hagpar,  240,  241. 

SAGOTRAS 

inherit  before  bhinnagetriu  377,  3S0. 

8AHAHARANA,  199. 


8AMANAPEAVARA9, 

BOOoesBion  ot,  4S6. 
SAHANOPAEAS, 

Buoo^don  of,  to  riridhdn,  377,  390,  391,  436. 

SABtATAETAN, 

what;  38.  t 

no  time  fixed  for,  ibid. 

SAMTRADAN 

a  paft  ot  the  marriage  ceremonj,  96. 
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SANTALS, 

marriage  otutotna  among,  239,  240. 

SAPINDA, 

diSeient  meaningB  of  the  word,  60—63,  3S9. 
Bnooemion  of  tapindai  of  Hie  husband : 

under  the  Hitakahara,  S73— 379. 

under  the  Hayukba.  S8B— 390. 

nndei  the  Smriti  Cfaandrika,  103. 

under  the  Tivada  Chintamani,  409. 

under  Ute  Bengal  taw,  436. 
inoccsaion  of  the  tapindiu  of  the  father ; 

under  the  Hitakehara,  377. 

nnder  the  HafoUia,  SSS^ISl. 

under  the  Smriti  Chandrika,  402. 

under  the  Vivada  Cbintamani,  409. 

under  the  Bengal  law,  437. 

SAPTAPADI, 

or  walking  seven  itepa,  the  most  important  part  of  the  oeremon;  in  marriage,  97, 101. 
SATI, 

or  eelf'lmmolation  of  the  widow,  199, 

abolished,  ibid. 

BAUDATIKA 

itridhan  what.  379,  202,  323. 

rights  of  a  woman  over  ber,  323,  332. 

SIKHS, 

not  HindoB,  19,  2S9. 
marriage  cnntoms  among.  2S9. 

SINDUBDATT, 
what,  240. 
probable  origin  of  the  practice  of,  211. 


elder,  shonld  be  married  before  Tonngel,  GT. 

a  gotraja  nnder  the  Ha;nkha,  444. 

snooesBion  hj  snrvivorBhip  among'  sisters,  as  regards  property  inherited  from  their 

mother,  369. 
hnsband's,  an  heir  to  itridhan  la  Bombaj,  391, 

SISTEB'8  SON, 

t,  374,877,  386,  401,  409,  43E. 
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son  of  a  SnJra  bj  a  fcm&le,  inheritB  in  Bome  caaea,  166,  167, 
SON, 

le^tinute,  definition  of,  IGl— 166. 

kritrifoa,  409. 

kihetri^t,  176. 

powoT  of  the  father  over  the  eon  in  Hindu  law,  173. 

incoession  of  sons  to  ttridhan ; 

under  the  Mltakabwa,  362-361. 

under  the  Uayukha,  384,  38G. 

under  the  Smriti  Cfaftndrika,  3^6—898. 

under  the  TlTads  Chiafatmani,  40B.  ' 

under  the  Bengal  law,  412—422, 

SOS'S  BON,  , 

Bnooession  of,  to  itridhan  ; 
under  the  Mitakshara,  S70, 
under  the  Haynkha,  384,  3SE. 
under  the  Smriti  Cbandrika,  S9S,  399. 
under  the  Vivada  Cbintamani,  408. 
under  the  Beng:al  law,  412—422. 

SON'S  SON'S  SON,  ' 

auooBBSiou  of,  under  the  Bengal  law,  414,  420,  422. 

SOUTHERN  INDIA, 

moniage  onstoms  of,  24G— 243. 

SPISrrnAL  BEKBPIT,  lee  iKHKRiTAifCB. 

STBPOHILDBEN,  tee  Rival  Wive. 

STHIDHAN, 

what  eonttitntea,  2T6  et  uq, 

deBnitions  of  itridluai  aooording  to  the  Mgea,  276- 2S3. 
aocording  to  the  oommentatora : 
of  the  Benaree  achool,  283—283. 
of  the  Maharashtra  Bchool,  2BS— 290, 
of  the  Dravida  sohool,  290,  291. 
of  the  MithiU  sohool,  291—293. 
of  the  Bengal  school,  298—296. 
inherited  property  how  far  ranked  bb  itri^AaM,  29S  ft  teq. 
gifts  from  relatime  always  nnk  as  ttridhan,  317, 

gifts  from  strangers  only  when  presented  at  marriage,  378,  S63,  318. 
share  on  putilion  how  far  ranked  as  ttridhmi,  314—316,  320. 
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BTBLlDnAS~(.e»ntimued). 

Kqnisitioiu  bj  labor  and  Bkill,  382,  318. 
lights  of  a  woman  oTer  her  ttridluui,  321  et  ttj, 
during  mudenhood,  324. 
dnimg:  ooverttue,  326. 

Habjeot  to  htuband'a  control,  ibid, 
he  oBn  lue  her  itridhan  dorinfr  distrCM,  326—329. 
he  has  fnll  oontnd  over  hei  eunings,  S2B. 
doling  widowhood,  331. 
rights  of  a  woman  : 

over  gifts  from  relaUoiu,  SB2. 
trom  hiubknd,  333. 
from  strftDgon,  331. 
over  her  aoquiaitlons,  336. 
over  inherited  property,  336 — 341. 
over  share  obtained  on  partttlon,  311. 
ttridhttn  promised  hy  the  hnshand  roooverable  from  his  heiiB,  312. 
unohaate  woman  entitled  to  her  itridi/m,  312 — 316. 
ttridhan  compared  ivith  woman's  proper^  nnder  oUiei  ^ystema,  31S— 31). 

SUCCESSION  TO  PEOPBBTY  OF  DANOING-WOMEN,  102—407. 

BUCOESSIOK  TO  BTBIDEL^— 
1,— Under  tkt  Mitakihara— 

1.  danghtei, 

onmarried  (whether  betrothed  or  nnbetrothed),  362 — 361. 
married,  bnt  nnprovided,  ibid. 
married  and  provided,  ibid. 

2.  daughter's  daughter,  369. 

3.  daughter's  sou,  S61. 

4.  eo4  (iDolndlDg  adopted  son),  362— SGS. 

G.    son's  son  (inoluding  son's  adopted  son),  370. 
fi.    (a)  hnsbaud  and  his  next  of  kin,  372,  373. 

(if  the  woman  was  married  in  the  .ffr((AaM,J)aiDa,  jlr/Aa,  or  Pri^a- 
pataya  form),  or 
(i)  mother,  father,  and  father's  next  of  Ua,  372, 373. 

(if  the  woman  was  married  m  any  of  .the  remaning  four  forma), 
(d)  hnsband's  kindred  saoased  in  the  f<dlowing  order : — 

the  deoeased  woman's  etepeon,  atepgrandson,  rival  wife,  Btepdanghter, 
atepdanghter's      son,     mother-in-law,     father-in-law,     hnsband's 
brother,   husband's  nephew,   and   hnshand's  other    getrajai    and 
bandkm  in  the  oidar  in  Which  the;  take  hia  property,  377. 
{b)  father's  kindred  sncoeed  thus : — 

the  deoeased  woman's  biotber,  brother's    son,  stepmother,  siater, 
H  3 
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SUCCESSION  TO  ffrEIDHAN-(wi*(i»Md). 

eiBter's    eon,    prandmatlier,    gnmAtiiMMi, 
father's  otlier  getrajat  and  bandhat  in  the  otiler  in  which  they 
take  his  property,  377. 
lieiis  to  the  nilka : 

nterine  brother,  mother,  father,  fatber's  kindred,  377,  378, 
hein  to  a  maiden  :— 

nterine  brother,  mother,  fstbor,  father's  kindred,  37B. 
XT. —  Under  the  Magukha — 

1.  Snccesaion  of  children : 

to  the  avmadh^a  imd  prilidatta  ttridkan — 

Bona  and  maiden  dang-bterB  snooeed  jointiy,  381. 
to  the  j/autulta — 

Uie  maiden  daughter  Hnooeeds  alone,  384. 
to  other  kinds  of  itridha*  teohnio^y  so  oalled — 

oliildren  mooeed  m  in  the  Mitakahara,  3Sfi. 
to  the  aparibhariia  ttridhau   or  property  other  than  HHdhan  teohuieally 
BocaUed— 

obildron  smneed  aa  to  the  property  of  a  male,  3BG. 

2.  Snooesslon  to  a  ohildleBH  woman's  property : 

(a)  to  the  paribhatika  ttridhan  or  itrulkan  teohnicaliy  bo  called — 
the  heirs  are  : —  the  htuband  (if  the  deoeased  \roi  married  in  any  o( 

the  first  flie  forms),  38B. 
or  the  parents  (ntothsi  and  father)   (if  she  was  married  in  any  of 

the  remaining  three  forms),  ibid. 
next,    the  aUter'a  son,  the  hDst>and's  sister's    son,    tlie   hosbud's 
brother's  son,  Uto  brot^r's  son,  the  son-in-law,  and  tlie  hatband's 
yonnger  brother  in  snooes^on,  8B6,  387 . 
after  these,  the  hoiband's  other  kindred  in  the  one  ease,  and  tfaa 
'  father's  other  kindred  in  the  other  (aooordicg'   («>  the  form  of 
thodeoeasedwomaD'smarriag«),EaaoeedaBin  theMitakahara,  387. 
with  tMa  ditfeienoe  that  the  wives  of  the  gntrajat  suooeed  j  oat  after 
their  respeotive  hosbAnda,  398. 
(i)  to  the  apanbhatiha  ttridhan — 

the  order  of  soooeaaion  is  Hie  same  as  tliat  for  the  property  of  ■ 
maIe,3M. 
3.     Soooeaaion  to  the  tulka  and  tiie  property  of  a  maiden : 
the  order  ia  the  same  as  in  the  Mitakshara,  391. 
JII.— Under  tie  Smriti  dutndrilla—. 
1,    Sooceaaiou  of  ohildron  : 

to  the  amradheya  and  Oie  pritidatla— 

sons  and  muden  danghters  or  daughters  having  husbands  succeed 
together,  396,  397. 
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SUCCESSION  TO  SrRlDlLVN-( ■■<>»( inwi). 
to  the  yavtiika — 

the  mudeo  dang'htai  Hnooeedn  alone,  uid  uaxt  tbe  bod  mcxnodg,  397. 
to  the  other  kinds  of  itriJkan — 

maiden  and  nnproTided  married  danghten  niicoeed  jointly,  and  after 
them  tlie  Bnooesalon.  is  the  Mme  ae  under  the  Mitakiihara,  398, 
2.     SnooMsloa  to  the  itridhan  of  a  childlgw  woman  : 

the  Older  ia  the  same  aa  that  onder  the  Hajokha,  with  this  difference 
that  the  wives  of  all  the  getrajaM  are  not  here  reoognised  aa  heirs,  402. 
S.    Snocefliiinn  to  the  ndlia  and  the  piopert;  of  a  maiden 
ia  the  aame  aa  in  the  Milakahaia,  402. 
lY.—XTtider  the  MUMU  lam-' 

1.  finooeeaioiL  of  ohildren  : 

to  the  yantvia— 

daaghten  aoooeed  ae  nnder  the  Mitatahant,  409. 
to  other  kinda  of  itridhan — 

aons  and  onmamed  danghtera  aaoceed  jointly,  409. 

2.  Snooeaeion  to  the  ttridham  ot  a  ehildleaa  woman 

ia  the  same  aa  that  nnder  the  Smriti  Chandiika,  109. 

3.  Snooession  to  the  tttUta  and  the  property  of  a  maiden 

is  the  aame  aa  that  under  the  Mitakshara,  409. 
r. — Under  tilt  Bengal  law — 
1.     Suooeuion.  of  ohildran  : 
to  the  yautnlui — 

the  danghtera  anoceed  in  the   flrat  instanoe  and   ia   the  following 

onbetiothed  daughters,  betrothed  daughters,  married  daughters 

417,  418. 
among  married  dauf^hters  again,  those  having  or  likely  to  have 
male  isane  are  preferred  by  Srikrishna  to  barren  and  ohildless 
widowed  danghtera,  41  g. 
nest  eon  (iuclnding  adopted  son),  420,  422. 

then    danghter'a    aon,    then   aon'a   son,    son's  grandson,  then   eou' 
grandson,  and  great  grandson  of  a  rival  wife,  420,  421. 
to  the  father's  gifts  otJier  than  those  presented  at  nuptials — 

the  order  otsQOoesaion  according  to  the   Dt^abhaga  and  the   Daya. 

krama  Sangraha  is  the  same  aa  that  for  the  yatUvfta,  422. 
but  acoordlng  to  Srikrishna's  commentary  on  the  Dayabhaga,   the 
heirt  are,  the  maiden  daughter,  then  the  aon,  and  after  them  the 
order  of  succession  ia  the  same  as  tliat  for  the  ayaMuJta  given 
below,  422. 
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to  the  agatttuka,  other  thiui  the  father's  gifts'. 

the  sou  and  the  maiden  daug'hter  soooesd  jointiy,  il2. 
and  next  the  ancoeadTe  heira  are : 

the  daagiitere  baving  and  likelj  to  hare  son*,  the  loii's  ion,  tha 
daoghter'e  boii,  and  Uien  aoooiding  to  JinuitaTahana,  the  bazrui 
and  childless  widowed  daughters,  411. 

but  aooOTding  to  Ebrikiiihua,  the  g;t«at  giandwm  and  the  tbupaoo, 
Btepgiandaon,  and  Htep-gTeat-grandBon  oome  befora  the  baimt 
and  widowed  daiiKhten,  lit,  41fi. 
3.    Svcoeadon  to  a  ohildleaa  wcMnui's  ttridkam  : 

to  propertjT  obtained  at  the  time  of  marriaffe — 
if  it  waa  in  one  of  the  five  approred  forma, 

the  hein  are,  the  bnsband,  the  brotlier,  tite  mother,  the  father,  128. 
and  if  it  was  in  one  of  the  three  dimpproTed  forma, 

the  heirs  aie,  the  mother,  tlie  father,  Hie  bioHieT,  tJie  hiuband,  4S9, 
to  property  given  bj  kindred,  the  mlta  and  the  anmadk^a — 

tba  heiTB  are,  the  whole  brother,  moUier,  father,  husband,  430. 

after   theoe  the  anooeeaiTe  hdra    to  ttridhan  generallr  axe,   tlM  htia> 

band's  yonnger  brother,  tiie  hnabanS'a  brother's  son,  the  aister'a  son, 

the  hnsband'a  sister's  son,  the  brothei'a  son,  tl(e  son-in-law,  431, 436. 

then  oome  the  tapindat,  iokntya*,  latumodaktu,  and  the  tamatttprO' 

varoM  of  the  husband,  436. 
Uisn  the  kinsmen  of  the  father,  437. 
lastly  the  Crown,  43S. 
3.    Snooeasion  to  tlie  propertj  of  a  maiden 

is  the  same  as  that  under  the  Hitakshara,  139. 

SUCCESSION  TO  WOMAN'S  PEOPBaTT 
other  than  ttridkan,  110  at  teq, 

property  aoqniied  by  inheritanoe,  440 — ISS. 
sliaie  on  partition,  162, 153. 

gifts  from  sttangers  and  earnings  by  labor  and  skill,  4G3 — 16G. 
SUDRAS, 

marriage  the  only  sacrament  for,  31. 
no  limit  to  marriageable  age  for  a  Sndra  male,  39. 
have  in  general  no  gatrai,  69. 

prohibition  of  marriage  in  the  tame  getra  not  applicable  to,  E9. 
illegitimate  sons  of,  inherit  in  certain  oasea,  166,  167, 
SULKA, 

deBniUons  of,  279,  284,  2B9,  291, 39!,  296. 
auooenioii  to,  377,  394, 102,  409,  430. 
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not  biitb.  the  cause  of  oldldnn'B  rigbla  over  moUieT'a  ttridhan,  397. 
SDEVIVOR8HIP 

Biaong  danghten,  ae  regards  BaoDeaaion  to  moUiez'B  ittidlia*,  3S9. 
BWATAMTABA,  M. 
SWETKETTJ, 

legend  of,  2S, 

TABAWAD,  249. 

TIPPKttAH  EAJ, 

marriage  oiutoiiu  (n  the,  28C. 

TOTTITAfiS, 

polyandry  pmotiMd  bj,  217. 
tmCHASTITT, 

no  dleqiudifioHtion  tot  holding  stridhiM,  312— 3U. 

oc  for  inheriting  itridAan,  BfiS. 
bars  a  widow's  tight  to  inherit,  226. 

bat  does  not  divest  a  widow  of  estate  Tested  in  hei,  Hui. 
bars  a  widow's  right  to  maintenanoe,  214. 

UPANATAN, 

tuns  for,  38,  39. 

must  preoede  marriage,  ibid, 
UBIYA  CHIEFS, 

maniage  customs  among,  236,  237. 

TTSAOB,  iM  Custom. 

UTTAEAVrVAHA,  98. 

TAaDAN, 

or  gift  of  the  bride  by  word,  S8. 


mairiaga  customs  among,  264. 

VBDA8, 

the  original  sonrae  of  Hindn  law,  8, 9. 

do  not  ranotion  the  burning  of  widows,  200. 

deolaie  woman  incompetent  to  inherit,  321 . 

TBLLALAB8, 

marriage  cnslomB  among,  24S. 

TRIDDHI  SBADDHA,  9G. 


(ibyGoOt^Ie 


WESTERN  INDIA. 

Quuriage  ciwtonis  ot,  242—241. 
WIDOW, 

dutieti^— 
Sati,  199. 

abolished,  Hid. 
origm  of  the  practice,  21 
nugmg  op  Isane,  201. 

now  obeolete,  ibid. 
leading  a  life  of  pious  bi 
rigktt  e/-~ 

widow  entitled  to  malnteuBJiDe,  202. 

widow's  maintanuioa  how  tax  a  oharge  on  her  hnsbiAid'B  estate,  201 — aoi 
maiutenanoe  forfeited  foe  nnohoatitf ,  211. 
maintence  fiom  whom  alaimable,  210 — 211. 
widow  entitled  to  a  shafe  cm  partition,  216  at  uq. 
widow  entitled  to  iaherit  bar  hoslwnd'B  eatate  ia  wme  oasee,  218. 
bnt  she  takes  a  qualified  estate,  223. 
widows,  if  aeveial,  inherit  jointly,  224,  225. 
by  Temaniage  loses  her  righto  over  her  late  huabttnd's  estate,  266, 260,  270. 

and  her  right  to  the  gnaidianshlp  of  her  children  b;  her  late  husband,  36fi, 

WIFE, 

CDStody  of  infant  wife  belongs  to  the  husband,  116. 

liberty  ot,  liable  to  be  restrained  by  hnsband,  IIS. 

oorreotion  of  tiie  person  of  the,  how  far  allowed,  119. 

wife's  claim  for  restitution  of  oonjngal  rights  barred  by  nnchaatity,  138. 

cannot  marry  again  daring  husband's  lifetime,  134. 

entitled  to  compensatioD  on  supersession,  136. 

precedeiuw  among  several  wives,  ISe,  ISS. 

Hindu  wife  may  contract,  139, 

may  sue  and  be  sued  alone,  110. 

may  give  evidenoe  for  or  against  her  husband,  lit. 
entitled  to  a  share  on  partition,  lie.  , 

entitled  to  maintenance,  119. 

from  whom,  160. 

maintenance  when  forfeited,  153. 
gronnds  which  justify  desertion  of,  187. 
position  of  a  dcaerted  or  a  deaertrng,  193. 

WOHAN'S  PBOPEETT,  tte  Stbidhan  ;  SuooEa8ii>K  TO  Wohab'b  Psonmr. 
WOMEN, 

perpetual  tutelage  of,  33. 


(ibyGoOt^Ie 


niDix. 

VOTiES~(oimtiHnei). 

genenllj  inoompetetit  to  inherit,  321. 
conditioii  of,  in  primitive  societ;,  198. 
position  of  a  womaa  whoae  muTidge  is  void  ab  initui,  196. 
lig-hts  of,  over  OuAi  ttridhaa,  tee  StudkAH. 
tee  Mabbiki)  WoHBH. 

YACTUKA. 

Trhat  it  is,  flSl,  416,  416. 

devolution  of,  3S4,  397,  408, 417,  418. 


CALCUTTA :— FBIHTBD  B 
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obvGoo<^le 


obvGoo<^le 


obvGoOi^lc 


I 


l)i5l.7cdbyG00<^le 


obvGoo<^le 


